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PARLIAMENT OF KENYA 
 

THE SENATE 
 

THE HANSARD 

 
Wednesday, 14th November, 2018 

 
The House met at the Senate Chamber, 

Parliament Buildings, at 2.30 p.m. 

 

[The Speaker (Hon. Lusaka) in the Chair] 

 

PRAYER 

 

COMMUNICATIONS FROM THE CHAIR  

 

VISITING STAFF FROM TAITA TAVETA 

 AND MERU COUNTY ASSEMBLIES 

 

The Speaker (Hon. Lusaka): Hon. Senators, I would like to acknowledge the 

presence, in the Speaker’s Gallery this afternoon, of visiting staff from the county 

assemblies of TaitaTaveta and Meru. 

I request the two officers to stand when called out so that they may be 

acknowledged in the Senate tradition. They are- 

(1) Ms. Milkah Righa  -  Principal Research Officer,  

Taita Taveta County Assembly  

(2) Mr. Kencos Mutuma -  Research Officer,  

Meru County Assembly 

In our usual tradition of receiving and welcoming visitors to Parliament, I extend 

a warm welcome to them and on behalf of the Senate, and on my own behalf, wish them 

a fruitful visit. 

I thank you. 

(Applause) 

 

SENATORS ROUND TABLE RETREAT WITH KEPSA 

 

Hon. Senators, I wish to inform you that the Office of the Speaker of the Senate 

has organized a meeting between the Senate and the Kenya Private Sector Alliance 

(KEPSA) to deliberate on public-private sector engagement especially on legislative 

matters and its effects on the economy. 

The KEPSA is the apex body of the private sector in Kenya with a membership 

drawn from various sectors of the economy. KEPSA advocates, on behalf of the private 

sector in respect of high-level, national cross-cutting issues. It also coordinates the private 

sector’s engagement on public-private sector dialogue with the various arms of 
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Government, with the overarching goal of creating an environment conducive to 

business, which makes Kenya a globally competitive investment destination. 

During the 11th Parliament, KEPSA established a relationship with the Senate and 

held a number of forums that provided an engagement platform for the Senate and the 

private sector on matters regarding devolution, ease of doing business in the counties and 

ensuring that the legislative environment was supportive of socio-economic growth 

across Kenya. Such forums included the Liaison Committee-KEPSA retreat held in 

September, 2014, and the Senate–KEPSA Round Table Meeting held in July, 2016. 

This year’s engagement will be a continuation of our partnership with KEPSA 

and the first one in the life of the 12th Parliament. The theme for the 2018 second round 

Table retreat with KEPSA is: “Re-Imagining Kenya’s Political Economy”.  

The meeting will focus on the following broad objectives- 

(1) To outline recommendations and a strategy for the conclusion of list of 

policies, laws and regulations in the areas of revenue generation, debt management, 

effective taxation and quality of policy and governance which will facilitate a conducive 

business environment, jobs, wealth creation, and inclusive prosperity; 

(2) To engage on key private sector recommendations on the legislative agenda 

and to increase coordination between the Legislature and the private sector on legislative 

agenda needed to drive the Big Four development agenda and to unlock private sector 

investment in the same; and; 

(3) Enhance engagement between the Senate and the private sector through 

collaboration with Standing Committees. 

The retreat is scheduled to take place on 22nd to 24th November, 2018 at the 

Leisure Lodge, Diani, Kwale County. Senators are scheduled to depart for Diani on the 

evening of Thursday, 22nd November, 2018 and return to Nairobi on Saturday, 24th 

November, 2018. 

I am, therefore, inviting all of you to plan to attend this important forum. You are 

requested to forward your preferred travel times to the office of the Clerk of the Senate 

for planning and logistical purposes.  

I thank you. 

 

PETITION 

 

The Speaker (Hon. Lusaka): Chairperson of the Committee on Education, do you 

have a Petition to present?  

 

REPORT ON PETITION: THE PLIGHT AND WELFARE OF  

NON-LOCAL TEACHERS  WORKING IN MANDERA COUNTY 

 

Sen. (Dr.) Langat: Mr. Speaker, Sir, I beg to lay the following Petition Report on 

the Table of the Senate today, Wednesday, 14th November, 2018- 

Report of the Standing Committee on Education and the Standing Committee on 

National Security, Defence and Foreign Relations on the Petition concerning the plight of 

non-local teachers working in Mandera County. 

 

(Sen. (Dr.) Langat laid the document on the Table) 
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The Speaker (Hon. Lusaka): Next Order. 

 

PAPERS LAID 

 

The Speaker (Hon. Lusaka): The Chairperson is already here. Sen. M. Kajwang’, 

you may proceed.  

Sen. M. Kajwang': Thank you, Mr. Speaker, Sir. I beg to lay the following 

Papers on the Table of the Senate today, Wednesday, 14th November, 2018- 

 

CPAIC REPORT ON INQUIRY INTO THE FINANCIAL  

OPERATIONS OF VARIOUS COUNTY GOVERNMENTS 

 

Report of the Sessional Committee on Public Accounts and Investments on the 

inquiry into the Financial Operations of the Kiambu, Busia, Kwale, Tana River, Trans 

Nzoia, Nyandarua, Migori, Kisumu, Samburu, Kericho, Bomet, Bungoma, Garissa, 

Isiolo, Kitui, Lamu, Makueni, Mandera, Marsabit, Meru, Mombasa, Nyamira, Taita 

Taveta, Uasin Gishu, Vihiga and Wajir County Executives for the Financial Year 

2013/2014 beginning 1st July, 2013 to 30th June, 2014. 

 

CPAIC REPORT ON FIDUCIARY RISK REGARDING  

 ISSUES RAISED BY THE AUDITOR-GENERAL 

 

Sen. M. Kajwang': Mr. Speaker, Sir, with your indulgence, I also beg to lay the 

following Paper on the Table of the Senate today, Wednesday, 14th November, 2018- 

Report of the Sessional Committee on Public Accounts and Investments on 

Fiduciary Risk regarding issues raised by the Auditor-General on public financial 

management by county governments for the Financial Years 2013/2014-2015/2016. 

 

(Sen. M. Kajwang' laid the documents on the Table) 

 

The Speaker (Hon. Lusaka): Could we hear from the Senate Majority Leader? 

 

REPORT ON THE FINANCIAL STATEMENTS OF  

THARAKA NITHI COUNTY GOVERNMENT 

 

Sen. Dullo: Mr. Speaker, Sir, I beg to lay the following Paper on the Table of the 

Senate today, Wednesday, 14th November, 2018- 

Report of the Auditor-General on the Financial Statements of County Government 

of Tharaka Nithi for the year ended 30th June 2017. 

 

(Sen. Dullo laid the document on the Table) 

 

The Speaker (Hon. Lusaka): Let us move on to the next Order.  

The Senate Minority Leader (Sen. Orengo): On a point of order, Mr. Speaker, 

Sir.  
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The Speaker (Hon. Lusaka): What is your point of order the Senate Minority 

Leader? 

The Senate Minority Leader (Sen. Orengo): Mr. Speaker, Sir, I was anticipating 

that there would be a Paper laid or rather, the Report of the Committee  on Powers and 

Privileges on the issue of Ruaraka Land would have been laid. I thought that it should 

have been laid today. I am saying this for you have no locus standi to Table. Could we 

know the mechanism because I think that it is getting out of hand?  

The Speaker (Hon. Lusaka): Thank you, Senate Minority Leader.  The 

Committee on Powers and Privileges met this afternoon and it adopted the Paper with 

some adjustments and I think that they are finalizing it. It should be tabled tomorrow by 

one of the Committee Members because the Speaker is the Chair. 

The Senate Minority Leader (Sen. Orengo): Mr. Speaker, Sir, without 

belaboring this issue, could I invite myself to your Chambers in respect of the debate on 

the substantive Motion because I think that the notice had already been given? I am 

saying this because the Members of the Committee are likely to be in Kampala the whole 

of next week. If it is not discussed tomorrow, then there will be further delay. Probably, 

the appropriate thing for me to do is to approach you in your Chambers and the Clerk, to 

determine when that Motion can be debated.  

The Speaker (Hon. Lusaka): Senate Minority Leader, approach the Chair. 

 

(Sen. Orengo consulted the Speaker) 

 

The Speaker (Hon. Lusaka): Let us proceed to the next Order.  

 

NOTICES OF MOTIONS 

 

ADOPTION CPAIC REPORT ON INQUIRY INTO THE FINANCIAL  

OPERATIONS OF VARIOUS COUNTY GOVERNMENTS 

 

Sen. M. Kajwang': Mr. Speaker, Sir, with your indulgence, I beg to give Notice 

of the following Motion-  

THAT, this House adopts the Report of the Sessional Committee 

on Public Accounts and Investments on the inquiry into the Financial 

Operations of the Kiambu, Busia, Kwale, Tana River, Trans Nzoia, 

Nyandarua, Migori, Kisumu, Samburu, Kericho, Bomet, Bungoma, 

Garissa, Isiolo, Kitui, Lamu, Makueni, Mandera, Marsabit, Meru, 

Mombasa, Nyamira, Taita Taveta, Uasin Gishu, Vihiga and Wajir County 

Executives for the Financial Year 2013/2014 beginning on 1st July, 2013 

to 30th June, 2014. 

The Speaker (Hon. Lusaka): Could we hear from Sen. (Dr.) Musuruve? Okay; 

Sen. Kajwang’, you can proceed. 
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ADOPTION OF CPAIC REPORT ON FIDUCIARY RISK 

 REGARDING ISSUES RAISED BY THE AUDITOR-GENERAL 

 

Sen. M. Kajwang': Thank you, Mr. Speaker, Sir. Once again with your 

indulgence, I beg to give Notice of the following Motion- 

THAT, this House adopts the Report of the Sessional Committee on 

Public Accounts and Investments on Fiduciary Risk regarding issues raised by the 

Auditor General on public financial management by County Governments for 

Financial Years 2013/14 to 2015/16. 

The Speaker (Hon. Lusaka): Sen. Malalah is not in the House so the Notice of 

Motion stands deferred. Sen. (Dr.) Musuruve is also not  here. So that also stands 

deferred.  

Let us move on to the next Order.   

 

STATEMENTS 

 

The Speaker (Hon. Lusaka): Could we hear from Sen. Mwaruma? It seems that 

Sen. Mwaruma is not aware.  

Could we hear from Sen. Khaniri?  

 

(Sen. Mwaruma approached the dispatch box) 

 

Sen. Mwaruma, please take your seat, I will call you.  

 

ALARMING HIGH RATES OF TEENAGE PREGNANCIES 

 

Sen. Khaniri: Mr. Speaker, Sir, I would like to thank you for this opportunity.  

Pursuant to Standing Order No. 47(1), I rise to make a Statement on an issue of 

general topical concern regarding the alarming high rates of teenage pregnancies.  

Since the start of the primary and secondary schools national exams this year, 

many cases of pregnant school girls have been reported. Several girls numbering 

hundreds missed exams due to pregnancy. Some missed exams because they had just 

given birth and were at home taking care of the newborn babies. Some gave birth while 

sitting for the exams yet others are expectant even as they carry on with exams.  

Statistics by the United Nations Population Fund (UNFPA) indicate that between 

June, 2016 and July, 2017, 378,397 adolescents in Kenya aged between 10 and 19 got 

pregnant. Out of that, 28,932 were of ages 10 to 14 and 349,465 were aged between 15 

and 19 years. This is very disturbing. Organisations working on children issues say that 

the number could be higher than the reported cases.  

This year alone, in Kilifi County, there has been close to 14,000 teenage 

pregnancies with 290 of them being children of 10 to 14 years. Last year in Kisumu 

County, 13,894 teenage girls got pregnant. One of our local dailies featured very 

shocking teen pregnancy statistics. Narok County had the highest rate of teen pregnancy 

of 40 per cent. That is the good County of my friend Sen. Olekina. Kitui County, which 

announced 110 pregnant candidates sitting for their form four exams, was number 30 on 

the list at 14 per cent.  
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Mr. Speaker, Sir, these statistics are shocking. We are talking about children here. 

In Kenya a 10 to 14 year old girl is in standard five to eight. These are children whose 

physical bodies are not mature enough to bring life into this world and nurture it. They 

are not psychologically mature enough either. This, therefore, brings about complications 

that in most cases can be fatal to both the mother and the unborn baby. 

Mr. Speaker, Sir, an unplanned pregnancy changes the trajectory of a girl’s life 

with long lasting, physical, social economic and physiological ramifications. It is an 

interruption of life that can never be undone. Natural instincts will dictate that a mother 

puts her children first before anything else. This causes most of these girls to neglect their 

studies and focus on bringing up their babies. Most of them drop out of school after being 

impregnated and others are forced into early marriages. This compromises education 

attainment and the ability to secure decent economic opportunities. 

Mr. Speaker, Sir, if the young people who should be going to school and help in 

the growth of our economy are taking care of children, then we may not achieve our 

development goals as a country.  

What exactly is causing this increased numbers of teenage pregnancy? Is it peer 

pressure, molestation or lack of sexual awareness? In some places, the biggest driver is 

poverty. The girls are forced to exchange their bodies for little money to enable them buy 

personal effects. In other cases, touts and motor cycle riders commonly known as boda 

boda operators are the cause of this predicament. Night funeral discos, child marriages, 

rape and peer influences are other causes. A number of girls who have given birth in their 

teenage years confess that they were either lured by their teachers or classmates. Data 

from the Teachers Service Commission (TSC) shows that in 2015, 126 teachers were 

fired for various vices some of which included sexual offences. 

Mr. Speaker, Sir, while the Government emphasizes on the back to school 

integration after birth, there is more that needs to be done to ensure teenage mothers are 

actually learning. Systems should be put in place to ensure that such young people get 

someone such as their parents or hired help to take care of their children while they go 

back to school if they are to concentrate in class. Organisations or facilities can be put in 

place to help girls who have been disowned by families or have no one to turn to for help. 

The pressure to mature and transition from a child to a mother is extremely stressful for 

teenagers, especially because they still need parenting themselves. Therefore, being in a 

position where they have to take up responsibilities which their minds are not ready for 

can be very depressing for them. Guidance and counseling sessions for the teen mothers 

can be introduced as out of school activities to help them cope with their situations.  

Mr. Speaker, Sir, I remember growing up in a society where every child was 

raised by members of the society. Strangers could discipline us and report us to our 

parents when they found us misbehaving. However, times are different now. With 

technology, more freedoms and rights for children, we all mind our own business. 

Despite this, I believe it is time we strongly spoke up about sex education at all levels of 

life, from within the family structures, schools and places of worship. We all need to 

agree on what age is appropriate to start having discussions about sex with our children. 

We also need to agree on the information that is given out to them.  

In this day and age, with technology, internet and media which is easily 

accessible, parents, guardians and the community at large need to pay attention to how 

our children are using these amenities. The current curriculum needs to be revised so that 
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sexual and reproduction studies are strongly yet candidly addressed. Emphasis should be 

put on empowering teenagers to value their bodies so that they can understand how 

engaging in early sex can change their lives. Parliament may also consider passing laws 

that will further promote reproductive health in teenage girls. 

Mr. Speaker, Sir, it is also time we acknowledge that we have many cases of 

defilement leading to pregnancies. When the girl in question is a minor, the cases need to 

be thoroughly investigated and the perpetrators involved prosecuted. There are cases 

where the parents start negotiating with the persons responsible for the pregnancy. They 

request for some form of compensation or dowry and encourage the child to get into early 

marriage with the person involved. Such cases need to be punished according to the law. 

These young girls need to be taught our to identity situations where they could be getting 

sexually molested and what actions to take when such situations occur. 

Mr. Speaker, Sir, lastly, now that these cases are in the limelight, authorities are 

calling for multi-disciplinary approach to end the vice. It is my hope that this time 

around, adequate measures to address the vice shall be implemented. Let us all take our 

place to bring up a better informed, equipped and empowered generation that makes the 

right decisions and choices. 

I thank you, Mr. Speaker, Sir. 

The Speaker (Hon. Lusaka): Sen. Kwamboka, since you had a similar Statement, 

I will give you the first priority to contribute. 

Sen. Kwamboka: Thank you, Mr. Speaker, Sir. It will not sound well if I 

contribute to the Statement before I give my gratitude for being given another role in this 

House. 

First of all, I thank my party leader, the people’s President, Hon. Raila Amollo 

Odinga for nominating me to this House. In the same breath, I would like to thank the 

NASA Coalition for trusting me with this great responsibility. Furthermore, I am 

humbled to serve as the Senate Deputy Minority Whip in the Senate of our beloved 

nation. I promise that I will remain objective in the line of duty to ensure that the business 

of this House is successful for the remainder of the term. I look forward to working with 

all Members who encouraged and congratulated me for this new position. I will work 

well to steer the Senate towards a successful session. 

Going back to the issue of Statement, the issue of early child pregnancy is very 

pertinent. The rate at which our girls are being impregnated is high. Some of them go to 

school while pregnant and parents do not communicate to the relevant authorities. It is 

wrong and something has to be done. Why is it difficult for a parent to stay with a 

pregnant daughter for nine good months only for them to report such matters during 

examination time? Something has to be done and the law has to be enforced. 

Mr. Speaker, Sir, factors that bring the issue of early pregnancy are, for example, 

separation of families, ignorance and social media. Regarding the issue of social media, I 

point out a television programme which is aired on Friday called 10 over 10. Something 

has to be done about it.  The time the programme is aired is not appropriate because it has 

pornographic content. 

 Last week, I observed a programme on television that was not good. The law must 

be enforced for such programmes. Something has to be done about the 10 over 10 

programme. 
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 Counties have the mandate to set programmes on community outreach, to educate 

people on how to overcome problems of early pregnancies. Sex education should also be 

introduced in schools for our children to have knowledge of how sex may affect them. 

Nowadays we do not have study materials. Some of them should be introduced to the 

schools so that children go through them.  

Many children drop out of school because of early pregnancies and they have 

nowhere to go. Many of them end up in the streets because some parents are not happy 

with them. When they become pregnant, they are chased away. They end up in the streets 

in towns. 

 In Nairobi, we have a lot of children living in the streets, which is not right 

because sometimes they cause crime. If they are not well taken care of, they may end 

procuring abortions which could cause death. 

 Finally, Mr. Speaker, Sir, this House has a mandate to ensure that relevant 

policies are developed and enacted with the seriousness they deserve, to protect the 

vulnerable girls from “women eaters” so that they realise their full potential. For 

example, there is need for a clearly defined role for school administration in 

safeguarding--- 

 The Speaker (Hon. Lusaka): Hon. Senator, what do you mean by “women 

eaters?” 

 Sen. Kwamboka: They are the kind of men who take advantage of our young 

girls. 

 There is need for a clearly defined role for school administration in safeguarding 

school girls against teenage pregnancies. 

 I thank you, Mr. Speaker, Sir. 

 The Speaker (Hon. Lusaka): Next is Sen. Kihika. Please limit your time because 

I can see a lot of interest. 

 Sen. Kihika: Mr. Speaker, Sir, this is a matter of grave concern to this country. I 

am sure we all have been seeing this in the newspapers. These statistics are shocking. I 

congratulate Sen. Khaniri from Vihiga County for bringing this Statement which is 

extremely timely. Beyond speaking about it, I would wish to see some things put in place 

so that this does not continue happening. 

 There was a picture that was circulating in the social media where students - I 

think it was in Kisumu County - were going to classes to do the examinations. Each of 

them was carrying a baby and there was a line of about 20 or something. It looked 

ridiculous. This should not be happening. 

 Looking at the Statement, we have statistics where some of the teachers have been 

found to have committed some of the vices as it is stated here. However, I am quite 

surprised that the most the Teachers Service Commission (TSC) is doing is to terminate 

the employment of those teachers. We must get them prosecuted because just dismissing 

or firing people is not enough. If you are a teacher who is responsible for the children and 

you impregnate them, you are worse that the devil. I mean that to all “women eaters.” 

 As a teacher, you are supposed to be taking care of our girls. When you 

impregnate them, you should be stoned. I am somebody who believes in following due 

process but in this case, we should probably castrate them. That might be the softest 

punishment for them. 
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 No right thinking man can impregnate a 10 year old girl unless they are crazy. 

They should be six feet under or in a jail at a minimum. I can see that has bothered some 

of my colleagues but until we become strict on some of these issues as a country, we 

cannot move forward. How on earth can a 10 year old child be pregnant and we are 

sitting here talking about what? 

 The Director of Public Prosecutions (DPP) and the Directorate of Criminal 

Investigations (DCI) should get on board and find out what is going on and who is 

impregnating the girls. I do not care that it could be their classmates. If they are 

responsible, they should be prosecuted. 

 Maybe I should give a bit of sexual education here. Under no circumstances can a 

ten-year old girl consent to having sex. So, under no circumstances can this be legal. I 

believe we must begin from the criminal part of it and move forward. 

 Again, like Sen. Khaniri has stated here, sex education is key in this country. We 

cannot continue shying away from such discussions and talking to our children because 

clearly there is a problem and an issue. Until we face it head-on, we cannot make any 

progress. This cannot be business as usual because it is not normal to have a 13 year old 

becoming pregnant because that is a child. 

 I am a mother of girls and I would murder whoever would dare do that to my 

daughter. Therefore, I feel the same way as the Senator responsible for girls. We cannot 

have such a community. 

 I was looking at some statistics and it shows that Narok County is at 40 per cent 

while Nakuru County is at 18 per cent, which is terrible. This clearly shows that there is 

something wrong in Narok where my colleague Sen. Olekina comes from. Homa Bay is 

at 33 per cent, West Pokot is at 29 and Tana River and Nyamira counties are at 28 per 

cent. May be it is worth looking at what, for example, Murang’a County is doing because 

they are at six per cent. 

 An hon. Senator: Alcohol! 

 Sen. Kihika: Mr. Speaker, Sir, protect me. They might have a point but clearly, 

when you have Narok County at 40 per cent while Murang’a at six per cent, Nyeri at 

seven per cent, Embu at eight per cent and Elgeyo-Marakwet at nine per cent, do we have 

something to learn from this side versus the other? 

 Hon. Senators: Alcohol! 

(Laughter) 

 

 Sen. Kihika: Mr. Speaker, Sir, I cannot even look as I conclude. 

 The Speaker (Hon. Lusaka): Order! 

 Sen. Kihika: There is a problem and we must deal with it and offer the leadership 

that is required at this time to make sure that we do not have pregnant school girls in this 

country while people who are responsible walk free. 

 I thank you. 

 Sen. Wetangula: Mr. Speaker, Sir, this matter is so critical that you have heard 

the distinguished Senator for Nakuru declaring her intention to commit a murder. The 

statistics brought by the Senator for Vihiga are chilling but they are not new. Moral 

decadence in our society has reached the lowest. 

 Mr. Speaker, Sir, we went with the distinguished Senators for Isiolo and Nairobi 

to my county. We visited Mt. Elgon and they were shocked to learn that three or so years 
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ago, when you were my Governor, a single teacher impregnated 11 young girls in one 

school. This means that this teacher was not teaching.  

 

(Laughter) 

 

He was simply focused on immorality in school.  

Mr. Speaker, Sir, as a nation, we need to start a public conversation on morality. 

The other day I was addressing people in Bungoma County and some of them were 

teachers. I told them that if a teacher whom we entrust our children more time than the 

actual parents turns onto these children, then they are psychos. I also told them that if the 

attraction a teacher has to a pupil he teaches is uniform, he should go and buy his wife 

uniform so that every time he looks at her, he gets attracted. It is so bad.  

One of the problems, as Sen. Khaniri has pointed out, is the parents. In many 

counties, men who make young children pregnant end up on negotiation tables with 

parents paying some nominal fines in terms of cattle, sheep or money and the child is 

destroyed. Five years ago, I visited a post-natal clinic in my county and I found that out 

of 25 young mothers on queue for attention, only three were above 20 years. The 

youngest was 10; a child carrying a child. A 10 year old having a child means she was 

impregnated at the age of nine. Something has gone wrong in our country. We must do 

something.  

Child molestation carries a life sentence. I would want to see the Committee on 

National Security, Defence and Foreign Relations and the Committee on Justice, Legal 

Affairs and Human Rights bring us statistics on how many male Kenyans are in jail for 

life, for child molestation. There is probably none yet this is a daily event and routine. 

Once a child gets a child, we cannot pretend that they can concentrate in school and be 

good students. Maybe four per cent can concentrate. The rest are mothers and the instinct 

of a mother is to think about the child that they have and not anything else. We must do 

something. 

Mr. Speaker, Sir, we challenge the Director of Public Prosecution (DPP) that the 

gusto and energy that he is pursuing the corrupt in economic terms, must be the same 

gusto and energy he should pursue the morally corrupt. We want to see people prosecuted 

and in jail. We want to see people punished and their property confiscated to look after 

the children that they have sired.  

Today, we live in an age where it is very difficult to even police televisions.  We 

buy our children phones where they can watch pornography that we are fighting. We do 

all manner of things. Parents and many of you here, your children have televisions in 

their bedrooms. When you go to sleep, you do not know what they are watching. This 

erodes the morality of our children.  

Most important, as I end, how do we tackle this? Justice Njoki Ndung’u at one 

time brought a Bill to this Parliament, The Sexual Offences Act, which is now law. It was 

viciously resisted by male Members of Parliament (MPs). I even asked myself, are these 

offenders themselves? Why are they resisting this Bill?  

 

(Laughter) 
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This was a Bill that would straighten and bring some sanity to some degree. The draft 

Bill that Justice Njoki had brought had even proposed castration of men who assault 

children. Cruel as it sounds, any man who sees a woman in a 10 year old child does not 

deserve to be given the opportunity to be a man.  

 An hon. Senator: Very true.  

 

(Applause) 

 

He should not be left to maraud around jumping on mothers and daughters and children 

at the same time. This is something that we must fight. This House must lead the fight to 

see that we go back to our basics of looking after our children, particularly the girl child. 

 Sen. Dullo: Thank you, Mr. Speaker, Sir. Let me take this opportunity to also 

thank Sen. Khaniri for this Statement.  

 I know Sen. Olekina is not happy, Narok County being mentioned. However, 

there is a flush message that has just come in saying: “Administration Police (AP) officer 

arrested after being found in a lodging with a Kenya Certificate of Secondary Education 

(KCSE) candidate in Kilgoris, Narok County, to be arraigned in court”. 

 

(Loud consultations) 

 

We should start with castration. This is very serious because arraigning in court is not 

enough. Automatically, he will get away with it. This is a matter that is serious and I 

think as a country, we have to do something about it.  

Sen. Wetangula has just said that the fathers who look at the uniform and get 

excited with those children should look at their wives in uniform and get excited. 

However, let me say this; let those fathers make sure that their daughters wear those 

uniforms and admire them or look at them going with them in bed. That is the worst that 

they can do.  

Secondly, issues of pornography in this country is too much. You cannot police 

children using their phones to watch pornography. As a country, what are we doing about 

it? This is the question that we need to ask ourselves as leaders. I come from a 

community where whenever a girl gets pregnant, a kangaroo court is called where the 

elders sit and decide how they can cover up the story. In that discussion, the victim is not 

in that meeting. Sometimes they just decide how that young girl will get married to an old 

grandfather to cover up the embarrassment.  

Secondly, the boy or the man who has impregnated the girl should be forced to 

marry. That is immorality and illegal. As a country, we need to do something about it. 

Sometimes you will see that Kshs5,000 is paid for a girl who has been impregnated. It is 

a shame and embarrassment to us.  

Another point is the issue of the Ministry of Health and the Ministry of Education.  

I have an issue with the Ministry of Health and that is why I am talking about health. We 

have been given statistics that these number of children are made pregnant in Kitui, Isiolo 

and wherever. Can the Ministry of Health tell us what they are doing about it apart from 

reporting? This is the question that we need to ask the Ministry. As leaders, we should 

come out and make sure that Government ministries are held accountable.  
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  We must also put responsibility both on the parents and the schools where those 

children get pregnant. This is a serious matter and we should not let it go. We need to 

carry a live debate in terms of how we should intervene and take action. That is by 

holding individuals responsible in this country.  

 I thank you.  

 The Speaker (Hon. Lusaka): Sen. Olekina, now that Narok County has been 

mentioned so many times, defend your county.  

 

(Laughter) 

 

 Sen. Olekina: Mr. Speaker, Sir, I am a sad man today because we, as leaders and 

parents in this country, have failed tremendously. Literally we should all be punished for 

letting down our young girls. We are here because we are preparing to bequeaththe future 

of this world to them. 

  I tried my level best in my early years to address this issue of teenage pregnancy 

and child marriages. I rescued over 25,000 girls who had dropped out of schools and 

were forcefully being married off in Narok County. I hoped this would have been carried 

forward by other leaders to curb this menace.  

 Mr. Speaker, Sir, these statistics, which the distinguished Senator for Isiolo 

County alluded to, were not provided by our own Government entities, but by the United 

Nations Population Fund (UNPF). It is very sad. It appears as if we have completely 

given up on our roles as parents, teachers and leaders. It is the foreigners who are 

pinpointing to us what is ailing us, as a society.  

What is it that we can do to mitigate against this problem in our society? We 

know the risks involved. We all know being a teenager itself is not easy. Carrying a 

pregnancy to its maturity and preparing to become a young mother is not a joke. We may 

never be able to pay for what we are subjecting our children to by not teaching them 

about these things. We need to put more money into mentoring programmes. I thank Sen. 

Khaniri for bringing this issue before this House so that we can talk about it and not just 

read about it in the newspapers.  

Narok County has been given here as one with the highest rate. I am trying to 

understand all these issues because the Maasai population is low. What is causing all 

these issues? Is it the food people are eating nowadays? Is it the churches where people 

go to at night that create condusive environment for these things to happen? Are we 

dealing with some people who are completely sick that they think that the only way they 

can increase their population is by attacking their children? 

The distinguished Senator of Isiolo County talked about parents lusting at their 

children in school uniforms. Sadly enough, there are some people who are sick to do so.  

It is annoying that some of these children are even impregnated by their parents. It is a 

fact that we cannot run away from.  

These statistics show Narok has 40 per cent, Homa Bay has 33 per cent, West 

Pokot with 29 per cent, Tana River has 28 per cent, Nyamira also has 28 per cent and 

Samburu has 26 per cent.  What is common among all these counties? The prevalence of 

poverty is high. The gap between the rich and the poor is so wide. 

When we were rescuing young girls from forced marriages, we were told by one 

elder that the son-in-law to be was to give him over 40 cows as dowry. To me, these 



November 14, 2018                            SENATE DEBATES                                       4959 

 
 

animals would change his life. He believed he would live a little longer life and provide 

for his family. He asked us what we wanted him to do, but we were adamant that he 

could not do so because he was destroying the future of that particular child. 

Mr. Speaker, Sir, we ought to legally address this problem, so that it does not 

happen. We need to come up with tough laws that will deter anyone from even imagining 

of sleeping with a minor. For example, we can jail them without an option of a fine.  

Secondly--- 

The Speaker (Hon. Lusaka): You need to wind up so that I give other leaders a 

chance to contribute. 

 Sen. Olekina: Mr. Speaker, Sir, secondly, there is need for us to talk to our 

colleagues in the National Assembly when preparing for the national Budget to cater for 

mentoring programmes in schools. Each school should be allocated some money for 

mentorship. We need to mentor our children and prepare them for tomorrow. It is time 

we walked our talk by coming up with restrictive laws that will deter others from 

involving themselves in these things. If we do not do so, Narok County will continue 

being ranked here and other counties will follow suit.  

Mr. Speaker, Sir, I hope that both the Ministry of Health and the Ministry of 

Devolution and ASAL will investigate the high rates of early pregnancy in the 

aforementioned counties and come up with in-house programmes that will encourage a 

bi-cultural approach. The biggest problem as alluded to bythe distinguished Senator from 

Isiolo is cultural. Some of the punishments here are as a result of culture. So, if we 

approached it from a bi-cultural approach, we will be able to convince our people that 

some traditions are out-dated and we need to discourage them. By so doing, we might 

have a permanent solution to this problem. 

I thank you, Mr. Speaker, Sir. 

The Speaker (Hon. Lusaka): Proceed, Sen. Ndwiga. 

Sen. Ndwiga: Thank you, Mr. Speaker, Sir, for this opportunity. 

First, we need to ask ourselves where the rain started beating us because this is 

very unnatural and new happening in our midst. As we grew up, some of these things 

were unheard of. We could not imagine a girl in the village who was hardly 16 years 

carrying a pregnancy. At the moment, this is what we hear every day. I thank Sen. 

Khaniri for bringing this issue to the Floor of the House.  

 This phenomenon clearly indicates a failed parenthood. That is where we need to 

start from. Listening to my colleagues, we are delegating responsibilities to many people, 

for example, the police and teachers who sometimes become molesters. We must 

pinpoint where the responsibility belongs; it belongs to the parents. The parents of this 

country must wake up and give guidance to their children. We cannot say that all children 

who are being molested have not been tutored or coached well by their parents. In the 

past when HIV/AIDS was very prevalent among our people, we had a group of people 

who were HIV/AIDS positive and they thought that by sleeping with six year old girls, 

they would be okay. That was madness. 

Mr. Speaker, Sir, we are not dealing with human beings here, but animals who 

walk around in trousers. My proposal is that--- 

Sen. Sakaja: On a point of order, Mr. Speaker, Sir. 

The Speaker (Hon. Lusaka): What is your point of order? 



November 14, 2018                            SENATE DEBATES                                       4960 

 
 

Sen. Sakaja: Mr. Speaker, Sir, I understand the kind of emotions and anger that 

we all have. However, am the Vice Chairperson of the Senate Committee on Security, 

Defence and Foreign Relations and, of course, I am a Member of the Senate Committee 

on Education. Is Sen. Ndwiga in order to say that police officers and teachers are 

molesters when it comes to the protection of children? Is the blanket condemnation in 

order when we know that there are certain elements in the police doing this? Not all of 

them are molesters. Many of them are doing a great job for this country. In the same vein, 

not all teachers are involved in molestation of children. Majority of them are doing an 

amazing job for this country.  

Would that statement on blanket condemnation on two of the noblest professions 

in our country go unchallenged and remain in the records of this House? 

The Speaker (Hon. Lusaka):Sen. Ndwiga, considering the emotions and the 

gravity of the matter, could you clarify what you meant? 

Sen. Ndwiga: Mr. Speaker, Sir, I wish my friend listened carefully. Recently in 

the Press, there was a girl in Nakuru who after doing her examinations went to the police 

station and told officers that she wanted to sleep with them. Not to report, but to sleep 

with them. 

It is true that many of our police officers and teachers are very upright. However, 

I also said that the buck stops with the parent. I also said there are some parents who do 

good parenting, but they end up with some of these fellows. 

Mr. Speaker, Sir, we need to relook at the law properly. We need to do so because 

we do not have examples in our prisons.  We are not seeing fellows who have been taken 

to court. When a 10 year old girl gets pregnant, the society must find out who is 

responsible. That is what we used to do, where I come from, as a young person. If the 

person responsible is a grown up man, he must face the music. That fellow must be taken 

to court and face the law.  

We need to relook at the Sexual Offences Act because when it was introduced, 

things were not this bad. We are now not dealing with human beings, but animals. In fact, 

we are dealing with cases involving a grown up man and a 10 year old child. You cannot 

explain this; it is madness. If we are dealing with societal madness, we must cure it 

through legislation. Therefore, we need to relook at our laws.  

 Thank you, Mr. Speaker, Sir 

 Sen. Mutula Kilonzo Jnr.: Thank you, Mr. Speaker, Sir. This is a crisis. When I 

raised this issue at a funeral last week, everybody burst out laughing. This matter, as 

Senators have mentioned, has got many dimensions that must be taken seriously.  

As a nation, we must admit that all of us have failed our children. The minute we 

take responsibility, we start dealing with the issue. What sort of country allows such 

moral decadence to the level where we have lowered the threshold of sexual intercourse 

to eight and 10 year olds and it becomes business as usual? As Sen. Ndwiga has asked, 

what responsibility have we taken? 

In my case, I have a relative who I got into life imprisonment for impregnating a 

Standard Six child in my village. 

(Applause) 

 

As a result, in the last one year we have not had a case of any person ‘looking’ at a school 

girl. 
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(Laughter) 

 

In that particular instance, I discovered that the Officer Commanding Police Station 

(OCS) and the family were negotiating. Land had been sold and they had agreed to pay 

Kshs200,000. I was holding brief in a case in Machakos, where they are now offering to 

marry the child, so that they can deal with the question of defilement.  

Police stations, my dear Senators, have turned to become shops, where police 

officers are doing cases on rape and defilement. The quantum is Kshs200,000 and parents 

are making money out of this. Parents are equally to blame. How does a child become 

pregnant, go through the first, second and third trimesters and when the stomach is big, 

we start making noise? I have refused in my law firm to represent anybody who commits 

incest or sleeps with a child. I do not represent them and neither does any lawyer in my 

firm represent such characters. 

When you read the statistics of pregnant teenagers, Narok has 40 per cent. Those 

are statistics of pregnant teenagers and not the ones who are having sex. It means that 

there are more. It is not a laughing matter, but a serious issue. Children of 10 years have 

become fair game. Shame on the men of this country! We have lowered the standards of 

morality. We buy sweets and so many incentives. 

 We are not even talking about boys who have been sodomised. While we talk 

about girls, there are boys who have been sodomised. I got somebody arrested for 

sodomising nine boys in Mbooni Constituency. 

Let us take action and start with ourselves. What have we done, as leaders, to 

ensure that we do not have these cases in our villages? If any person is involved, whether 

it is your relative or your brother, you should send them to jail. That is the only way they 

will learn their lessons. It is not enough to stand here, pontificate and make so much 

noise, because these things are happening in our villages. For example, if it is 40 per cent 

in Narok, chances are that one of those persons is your relative. Let us take action and 

come here with tangible results.  

Thank you, Mr. Speaker, Sir. 

Sen. Kasanga: Thank you, Mr. Speaker, Sir. Let me add my voice to this issue. 

Indeed, the issue of teenage pregnancies is a national disaster. We have had this 

conversations many times in different forums, mostly as women. I want to thank Sen. 

Khaniri for bringing this Statement and Sen. Mutula Kilonzo Jnr. for bringing it up at the 

funeral of the father of our party leader a week or so ago. 

We need our male leaders to wake up, rise up and fight this battle with us. Indeed, 

what Sen. Mutula Kilonzo Jnr. has said is true; we have to do something on the ground. 

We have to get out and attack this vice with the energy and gusto it deserves. 

I had an opportunity to interact with teenage girls in Makueni last month, during 

the International Day of the Girl Child. Some of the issues they brought up included 

being lured by these men. The girls are innocently busy doing their own things and the 

men are busy luring them into these vices. We live in a perverted society.  

I have heard of instances on social platforms where men share pornographic 

material. In one instance, a friend told me that he was shocked when somebody shared 

pictures of his niece who is in high school. He quit that group and tried to tell the men not 

to do it. What society are we living in? It is a shame! 
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I pray that we can have our male leaders spearheading this. As much as women 

are doing it, it is not enough. The men need to rise up and pick up this battle. Let us not 

live as if it is not also our girls who are affected. The men here are also parents to girls. 

We need to protect our children and the future of this country. 

Thank you, Mr. Speaker Sir. 

Sen. Cheruiyot: Thank you, Mr. Speaker, Sir. I was about to protest because it is 

known in this House that on matters of defending the girl-child, I am the truest North. 

 

 (Loud consultations) 

 

Of course, Sen. Wambua will protest because he has not been here long enough to know 

that when it comes to defending the girl-child, I do not flip or change tune.  

This is a very sad reality that is dawning on us, as a country. We have a serious 

problem amongst us, which if we do not take time to address--- 

The Speaker (Sen. Lusaka): Order, Members! I can see a lot of excitement.  

You may proceed Senator. 

Sen. Cheruiyot: Thank you, Mr. Speaker, Sir. Perhaps, you will refer this matter 

later on to the Committee on Education to give us more details on how far reaching this 

problem is in our schools and give suggestions, because we are staring at the possibility 

of an entire generation getting lost in the kind of issues we are facing today.  If our young 

girls grow up realising that two or three of their colleagues can get away with this, then 

very soon it will be a norm rather than the exception when these things begin to happen.  

It also calls on us, as parents, to try and see ways in which we can protect all our 

children from exposure to material and the kind of things that lead them to this kind of 

life. 

Many parents who are here are owners and have subscribed to things like the 

DSTV channel for entertainment.  The truth of the matter is that if you ask around this 

House, this afternoon, how many of the Members know how to engage the parental 

control avenues of DSTV, you will be surprised to learn that very few of them do.  They 

leave their houses in the morning at a time like now, their children are at home with all 

those channels not knowing what they are watching.  In the evening when you go back 

home, you think you are returning to very innocent children yet the things they have been 

watching the whole day have polarized and polluted their minds. 

Mr. Speaker, Sir, I want to call on us, as a House, to treat this matter with a lot of 

seriousness and wish that the Cabinet Secretary for Education, who is a lady, will be at 

the forefront to ensure that all the perpetrators of this vice are brought to book. I will 

want to see her in court, and this is very important, so that she sends out a signal that the 

Government will go after these people, for instance, in the case of the officer who will be 

facing trial in Kilgoris. This is an issue that is threatening her docket so seriously and our 

wish is that she gives it better attention. 

I know that there are many of my colleagues who want to contribute, Mr. 

Speaker, Sir, I want to conclude by saying that this issue does not end with young girls 

but also women who are of age who at times feel harassed by men in different places 

including places of work.   

A few weeks ago, here in Parliament, I had a meeting as a Chairperson of the 

Staff Welfare in Parliament with the Catering Department staff and they raised similar 
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complaints of sexual harassment by Members of Parliament. I want to request that we 

should respect the girl child of whatever age, either young girls or even grownups. Let us 

respect the beauty and the sanctity of a woman’s body. 

Thank you, Mr. Speaker, Sir. 

The Speaker (Hon. Lusaka):  Order, Members.  We are soon going to vote, so, I 

want to call Sen. Kajwang’.  Members, remain in the House for voting then after, Sen. 

Fatuma Dullo, we shall come back to this. 

Sen. M. Kajwang’: Thank you, Mr. Speaker, Sir.  I was a bit worried because in 

the Kenya Demographic and Health Survey that ranked Narok County at 40 percent, my 

County of Homa Bay was ranked at 33 percent. I was worried when you allowed people 

with seven per cent incidence a priority on this debate. 

I do not speak because I have experience in impregnating teenagers. In fact, if I 

did, then I should be rotting in prison.  The issue of prevalence must be made clear that it 

does not mean incidence. When we say 33 percent prevalence in Homa Bay, it does not 

mean that one out of three of teenagers are mothers.  That needs to be contextualized. It 

does not mean that 40 percent of teenagers from Narok are mothers.   

I do not want to repeat what has been said but to address two issues, which are: 

That as a nation and as a Parliament, we must reaffirm our position that teenage mothers 

or when girls become pregnant in school, we must support their reintegration. That is 

fundamental because there are neighboring countries that have taken positions that when 

a girl becomes pregnant, that girl should not be allowed back to school.  Personally, as 

the Senator for Homa Bay County, I will support the reintegration, education and the 

socialization of girls who have become mothers in their teenage-hood.  I hope that is also 

the message that Sen. Khaniri is trying to convey through this Statement. 

Secondly, the issue of abortion cannot be discussed and legalized.  We cannot be 

telling our girls that because they have become mothers while in school, they can then go 

to Marie Stopes and other hospitals to procure abortions.  Abortion is still illegal. It is still 

outlawed in the Constitution and Parliament has not passed any other legislation to allow 

young girls to go for abortion. 

Finally, when someone is caught with scrap metal from the Standard Gauge 

Railway (SGR), they are jailed for life and the charge is that they are sabotaging the 

economy of the nation. We have about 12 people who are facing life sentence in our 

courts of law.  What can be the greatest sabotage to the economy and future of a nation 

than to spoil young girls by impregnating them? 

Mr. Speaker, Sir, we need to look at the Sexual Offences Act.  Sen. Mutula 

Kilonzo Jnr. says that he has already ensured that someone has been jailed for life.  We 

need to make sure that these paedophiles are jailed for life.   

The Sexual Offences Act requires the registrar to maintain a register of offenders.  

Today, if you want to become the Speaker of the Senate of Kenya, you will be asked for 

your clearance from the Higher Education Loans Board (HELB), the Kenya Revenue 

Authority (KRA) and the Credit Reference Bureau (CRB).  We must add to that, that you 

must not be listed in the register of sexual offenders.  That should be a mandatory 

consideration for anyone who aspires for public office and from the conversations that we 

are having and what we have heard about “men eaters” and “child eaters”. If we insisted 

on that, probably, half of this Parliament will not be eligible to run again. 
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(Laughter) 

 

The Speaker (Sen. Lusaka): Hon. Members, for the convenience of the House, let 

us move to Order No. 8 and come back.  

 

(Interruption of debate on Statement) 

 

BILLS 

 

First Reading 

 

THE DETERMINATION OF THE NATURE OF BILLS (PROCEDURE) BILL 

(SENATE BILLS NO.30 OF 2018) 

 

(Order for First Reading read - Read the First Time and 

ordered to be referred to the relevant Senate Committee) 

 

The Speaker (Sen. Lusaka): Next Order.  

 

Second Reading 

 

THE COPYRIGHT (AMENDMENT) BILL 

(NATIONAL ASSEMBLY BILLS NO.33 OF 2017) 

 

(Sen. Murkomen on 7.11.2018)  

 

(Resumption of Debate interrupted on 13.11.2018) 

 

The Speaker (Sen. Lusaka): Hon. Members. Pursuant to Standing Order No.79, I 

rule that this matter affects counties and voting will be by delegation.  I direct that the 

bell be rung for two minutes. 

 

(The Division Bell was rung) 

 

I now direct that the doors be locked and that the Bar be drawn. 

 

(The doors were closed and the Bar drawn) 

 

DIVISION 

 

ELECTRONIC VOTING 

 

(Question, that the Copyright (Amendment) Bill (National Assembly Bills 

 No.33 of 2017) be read a Second Time, put and the Senate  

proceeded to vote by County Delegations) 
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 AYES: Sen. Cherargei, Nandi County; Sen. Cheruiyot, Kericho County; Sen. 

Dullo, Isiolo County; Sen. (Eng.) Hargura, Marsabit County; Sen. Iman, Garissa County; 

Sen. M. Kajwang’, Homa Bay County; Sen. Kang’ata, Murang’a County; Sen. Khaniri, 

Vihiga County; Sen. Kihika, Nakuru County; Sen. (Prof.) Kindiki, Tharaka Nithi County; 

Sen. (Dr.)  Mbito, Trans Nzoia County; Sen. (Dr.) Milgo,  Bomet County; Sen. 

Murkomen,  Elgeyo-Marakwet County; Sen. Mutula Kilonzo Jnr., Makueni County; Sen. 

Mwangi,  Nyandarua County; Sen. Mwaruma,  Taita-Taveta County; Sen. Ochillo-

Ayacko, Migori County; Sen. Olekina,  Narok County; Sen. (Prof.) Ongeri,  Kisii 

County; Sen. Orengo,  Siaya County; Sen. Outa,  Kisumu County; Sen. Sakaja, Nairobi 

City County; Sen. Shiyonga, Kakamega County; Sen. Wamatangi, Kiambu County; Sen. 

Wambua, Kitui County; and, Sen. (Dr.) Zani, Kwale County 

 NOES: Nil 

 The Speaker (Hon. Lusaka): Hon. Senators, the results of the Division are as 

follows – 

 AYES: 26 

 NOES: 0 

ABSTENTIONS: 0 

The “Ayes” have it. 

 

(Question carried by 26 votes to 0) 

 

(The Bill was accordingly read the Second Time and  

committed to a Committee of the Whole Tomorrow) 

 

Second Reading 

 

THE COUNTY OUTDOOR ADVERTISING CONTROL BILL 

 (SENATE BILLS NO.19 OF 2018) 

 

The Speaker (Sen. Lusaka): Hon Senators, there is no need of ringing the bell 

since we are already here. Therefore, log in. 

Hon. Senators, I will now put the question. 

 

DIVISION 

 

ELECTRONIC VOTING 

 

(Question, that The County Outdoor Advertising Control Bill (Senate Bills No.19 of 

2018) be now read a Second Time, put and the Senate proceeded 

 to vote by County Delegations) 

 

AYES: Sen. Cherargei, Nandi County; Sen. Cheruiyot, Kericho County; Sen. 

Dullo, Isiolo County; Sen. (Eng.) Hargura, Marsabit County; Sen. Iman, Garissa County; 

Sen. Kang’ata, Murang’a County; Sen. Khaniri, Vihiga County; Sen. Kihika, Nakuru 

County; Sen. (Prof.) Kindiki, Tharaka Nithi County;  Sen. M. Kajwang’, Homa Bay 

County; Sen. (Dr.) Mbito, Trans Nzoia County;  Sen. (Dr.) Milgo, Bomet County; Sen. 
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Murkomen, Elgeyo-Marakwet County; Sen. Mutula Kilonzo Jnr., Makueni County; Sen. 

Mwangi, Nyandarua County; Sen. Mwaruma, Taita Taveta County; Sen. Ochilo-Ayacko, 

Migori County; Sen. Olekina, Narok County; Sen. (Prof.) Ongeri, Kisii County; Sen. 

Orengo, Siaya County; Sen. Outa, Kisumu County; Sen. Sakaja, Nairobi City County; 

Sen. Shiyonga, Kakamega County; Sen. Wamatangi, Kiambu County; Sen. Wambua, 

Kitui County; and, Sen. (Dr.) Zani, Kwale County. 

NOES: Nil 

The Speaker (Hon. Lusaka): Hon. Senators, the results of the Division are as 

follows:-  

AYES: 26 

NOES: 0 

ABSTENTIONS: 0 

The “Ayes” have it. 

(Question carried by 26 votes to 0) 

 

(The Bill was accordingly read a Second Time 

and committed to a Committee of the Whole tomorrow) 

 

The Speaker (Hon. Lusaka): Hon. Senators, I now direct that the Bars be drawn 

and the Doors be opened. 

 

(The Bars were drawn and the Doors opened) 

 

We will go back to Statements. 

Proceed, Sen. Shiyonga. 

 

(Resumption of debate on Statements) 

 

STATEMENTS 

 

ALARMING HIGH RATES OF TEENAGE PREGNANCIES 

 

Sen. Shiyonga: Thank you, Mr. Speaker, Sir, for giving me this opportunity to 

contribute to this Statement. I thank Sen. Khaniri for bringing it to the House. Indeed, the 

concern regarding high rate of teenage pregnancies is alarming because the public does 

not know how to offer moral support to the young generation. The issue of teenage 

pregnancies is a dangerous ticking time bomb for our youth. The reproductive parts of 

these children have not fully developed, but men are still playing with them. As a mother, 

I imagine the pain we go through when giving birth. Therefore, I cannot imagine the pain 

that a pregnant ten year old child goes through when carrying a pregnancy or when 

giving birth. Therefore, I suggest that we give a hefty penalty to any culprit that performs 

this act. 

(Loud consultations) 

 

 Mr. Speaker, Sir, please protect me. 

The Speaker (Hon. Lusaka): Order, Members! You are protected. 



November 14, 2018                            SENATE DEBATES                                       4967 

 
 

Sen. Shiyonga: Thank you, Mr. Speaker, Sir. 

 

(Laughter) 

 

The Speaker (Hon. Lusaka): The man eaters are threatening the --- 

Sen. Shiyonga: Mr. Speaker, Sir, I propose one of the strongest penalties that will 

be applied to the men who will be caught doing this is to ‘scoop’ those ‘engines’ or 

reproductive organs that perform this act. When they are ‘scooped’ by a qualified 

surgeon, they will not perform this ever again. 

 

(Loud Consultations) 

 

Sen. Outa: On a point of order, Mr. Speaker, Sir. 

The Speaker (Hon. Lusaka): Order, Members! Sen. Outa, what is your point of 

order? 

Sen. Outa: Mr. Speaker, Sir, you have heard the Senator bringing in another 

dimension; of ‘scooping’ the organs. 

(Laughter) 

 

Is she in order to use those un-parliamentary words in this House? When she states that 

those organ needs to be ‘scooped’, is it for both the children and the adult involved in this 

engagement? 

The Speaker (Hon. Lusaka): Hon. Senator, you may need to explain how the 

‘scooping’ is to be done; otherwise it will be un-parliamentary. 

Sen. Shiyonga: Mr. Speaker, Sir, the ‘scooping’ will be performed medically by a 

surgeon without consent. He or she will remove the reproductive parts of men who have 

done this act so that they will learn. I only wish that this is done to only five of them so 

that it serves as an example.  

Sen. Outa, you know the area very well. They need to remove the whole part so 

that they heal with the understanding that what they did is not deserved in the country of 

Kenya and in our generation. 

(Laughter) 

 

Mr. Speaker, Sir, even if they send these men to jail, they will still continue doing 

that. We have already heard cases of what is happening in our prisons. Therefore, if they 

go to jail with those ‘instruments’ intact, they will still do it. I, therefore, feel that 

removing them is the best solution. 

(Laughter) 

 

Sen. (Rev.) Waqo: Thank you, Mr. Speaker, Sir, for giving me this opportunity. 

There is a lot of laughter in the House. I do not know whether it is because the men are 

excited--- 

The Speaker (Hon. Lusaka): Order, hon. Members! The House is a bit excited 

about the ‘scooping’ but let us have some order. 

Sen. (Rev.) Waqo: Mr. Speaker, Sir, as I was saying, I thank you for giving me 

few minutes to add my voice to this Statement. I would have felt very bad if I did not 
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contribute to it. I congratulate Sen. Khaniri for coming up with this Statement that is 

touching, burning and causing a lot of emotions to each one of us. I stand to support it 

because I am a mother and a lady. As we all know, many of our girls cannot do their 

exams well because they are expectant. 

Mr. Speaker, Sir, we are raising our concerns because this session is a sensitive 

one. Our girls are missing their exams because they are either pregnant or are delivering 

their children. It is unfortunate that, as a nation, this is the only time that this has come to 

our attention. As a woman, my mind goes back to the other three quarters of the year; the 

first, second and the third, where many girls have given birth for the last nine months and 

nobody has raised any concerns. 

 

[The Speaker (Hon. Lusaka) left the Chair] 

 

[The Deputy Speaker (Sen. (Prof.) Kindiki) in the Chair] 

 

Mr. Deputy Speaker, Sir, when a Standard Eight child delivers in an exam room, 

many of us, as mothers, wonder how that girl has gone through all the pain and managed 

to sit for her exams. Therefore, this is something that should concern us, as a nation. 

Mr. Deputy Speaker, Sir, it is some of these issues that we, as a nation, should be 

concerned with. Many of our girls have fallen victims as a result of rape. Rape cases have 

increased in places like Marsabit County or generally, in pastoralist areas, where in the 

past, cases of rapes or even men having discussions with girls was unheard of. However, 

that is a common thing today and many men, instead of talking to grown up women, they 

go to young girls and misuse them. We should, therefore, come up with serious measures 

– as my namesake Sen. Naomi Shiyonga has suggested – in order to deter men from 

causing harm to our girls.  

Mr. Deputy Speaker, Sir, when girls are exposed to male teachers and subordinate 

staff in the schools, they take advantage of them.  

 

(Several hon. Senators consulted the Deputy Speaker) 

 

Mr. Deputy Speaker, Sir, I request that you be attentive, because the men are 

surrounding you and you might not hear what I am saying.   

 

(Laughter) 

 

The Ministry of Education has to come up with some serious measures so that any man 

who is found guilty should be dealt with properly. When we talk about this huge number 

of girls that are suffering with teenage pregnancies, the question I have is; where are the 

men who slept with these girls and caused them to go through this pain? Why are we not 

talking of even one single man who has done this; and, why are we not taking any action?  

Mr. Deputy Speaker, Sir, just the other day, I heard someone saying that the 

parents of the pregnant girls should be dealt with. However, what role has a parent played 

when the girls were misused by men when going to school and while in school? Men do 

whatever they want with girls when the parents are busy looking for their school fees. 

Therefore, as we take action on the victims, who are the girls in this case, we should also 
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take action on the perpetrators. The girls should be forced to reveal the identities of the 

men who have caused those pregnancies, and they should be dealt with properly.  

 Mr. Deputy Speaker, Sir, female teachers in schools should protect our girls. We 

should tell them to be the mothers when we are not there, so that any man looking at any 

young girl with a suspicious eye should be dealt with immediately. That can be seen 

easily because women can know if the men are serious. Therefore, female teachers 

should be made responsible and be requested to fill the gap when the parents are not 

there.  

Mr. Deputy Speaker, Sir, as the girls go through these ordeals, they are also 

infected with diseases, including contracting HIV/AIDs, and the men do not care at all. 

When these girls throw their children in the streets, which then causes an increase in the 

number of street children, it then looks like we are not able to control our society.  

As I conclude, Mr. Deputy Speaker, Sir, I request--- 

The Deputy Speaker (Sen. (Prof.) Kindiki): Proceed, Sen. Pareno. 

Sen. Pareno: Thank you, Mr. Deputy Speaker, Sir, for giving me this opportunity 

to contribute to this Statement. 

It was very painful and touching when it was reported in the news that Kajiado 

County was one of the affected counties. This is especially because it was reported that 

Mashuru Division in Oloitokitok, where I come from, was one of the worst hit areas. It 

was reported that out of the over 200 students who missed their exams in Kajiado 

County, 75 per cent were girls, because there were young men who did not also turn up to 

do their examinations. We, therefore, had a total of about 199 girls and another 55 boys 

who missed these examinations and who were absent during the day of the examination.  

Mr. Deputy Speaker, Sir, we must go to the root cause of this problem. In Kajiado 

County, you cannot talk about school dropouts without talking about Female Genital 

Mutilation (FGM). These two issues go hand in hand and if we do not handle issues that 

our anti-FGM campaigns raise, then we are going to be affected just as much as the other 

counties. We must also talk about the issue of poverty. There is a report that indicates that 

most of the girls who are dropping out are from very poor families. The report even 

shows that the poverty index affects this particular aspect in society.  

Mr. Deputy Speaker, Sir, we carried out a mentorship program and an Alternative 

Rite of Passage (ARP) between 23rd and 25th of August, 2018, in Mashuru Sub County, 

which is one of the affected sub counties. During this exercise, we took a total of 166 

girls and 48 boys through guidance and counselling.  

The reason this program had both girls and boys is because we believe that the 

boy is also the sister’s keeper. If the boys were also taught that they should not be 

involved in teenage pregnancies, then they can also help to shape up the society. We 

should, therefore, not leave out the boys in these programmes, but also talk about the boy 

child when discussing some of these programmes.  

Mr. Deputy Speaker, Sir, during the sessions on alternative rite of passage and 

mentorship programmes, we called in role models, first ladies and County ARP 

champions to talk to them. One of the resolutions we made is that we needed to rescue 

these children. Imagine a child giving birth to a child; we actually need to rescue that 

child and also the child that has been born. They need care and counselling and, 

therefore, some of the proposals we made is to have rescue centers for these children for 

purposes of managing them.  
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Mr. Deputy Speaker, Sir, the reason we did this is because early pregnancies and 

FGM are no longer issues that can be handled individually. This is because they are 

communal in nature and we should come up, as communities, to try and help address 

these problems. It is also the right time that we relooked at the roles we are playing, as 

parents, and also the role of the social media in these issues. We, therefore, need to relook 

at the sex education that we are giving to our children. I keep wondering what happened 

to the traditional education that we used to get from our aunties, because they used to 

take us through a lot, for example, our morals and shaping us as we grow up. It is time 

that we went back to our communal setups and addressed it from there. It is serious and 

painful; and it is time that we all acted to improve on this situation.  

The Deputy Speaker (Sen. (Prof.) Kindiki): Hon. Senators, we have overshot the 

Statement Hour, I will, therefore, allow very few requests for three minutes each, and 

then we move on to other items on today’s Order Paper.  

Proceed, Sen. Imana; you strictly have three minutes.  

 

(Hon. Senators consulted loudly) 

 

I have given the floor to Sen. Iman.  

An hon. Senator: There are two. 

The Deputy Speaker (Sen. (Prof.) Kindiki): Who is the other one? We have Sen. 

(Prof.) Ekal Imana and Sen. Iman; I called Sen. Iman.  

 Sen. Iman: Mr. Deputy Speaker, Sir, my time should be reset. 

 The Deputy Speaker (Sen. (Prof.) Kindiki): Proceed! You have three minutes 

from now. 

 Sen. Iman: Mr. Deputy Speaker, Sir, I believe that charity begins at home. We 

should not blame the Ministry of Education and the Ministry of Health because, as 

parents, we play a big role in all this. We used to be told to abstain from sex and then use 

condoms.  

 Mr. Deputy Speaker, Sir, the statistics for Garissa County is at 10 per cent. I 

believe this is wrong because it is more than that and we need to review it. In our country, 

nearly 18 per cent of adolescents are girls and mothers are aged between 15 and 19 years. 

When an adolescent becomes a mother, it means that some opportunities are missed, for 

example educational growth; and they also carry the stigma as well. 

 Therefore, Mr. Deputy Speaker, Sir, the Government should have tough penalties 

for the offenders. We need to come up with legislation that will safeguard school-going 

girls from “women eaters” or “girl eaters;” whatever they are called. I will refer to them 

as sex pests. We need to review the current Sexual Offences Act and if one of them is 

found, he should be an example to all men. A tough jail term should be imposed on them. 

 Mr. Deputy Speaker, Sir, I want to speak for my community. When teenage girls 

get pregnant, they are told that no one will marry them. It is also believed that the family 

of the girl who gets pregnant is cursed. Therefore, there is stigma. 

 Mr. Deputy Speaker, Sir, I have a lot to say, but I will say it some other day.  

Thank you. 

 The Deputy Speaker (Sen. (Prof.) Kindiki): You have said enough for today. Let 

us now listen to Sen. Mwaruma. 
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 Sen. Mwaruma: Thank you, Mr. Deputy Speaker, Sir, for giving me the 

opportunity to contribute to this important Statement. In school, children are taught 

knowledge, skills and values. They are supposed to be taught the three but because of the 

stressed syllabus, and we end up teaching knowledge and skills and overlook the part of 

values. Maybe the syllabus should be relooked so that more time is created for teaching 

the values. 

 There has been talk about chasing from school girls who have been impregnated; 

and I dare say that we should not do that. This is because while the girls carry the 

pregnancies, boys do not, and they remain in school. The girls also need to remain in 

school and be taken good care of until they deliver the babies. 

 Mr. Deputy Speaker, Sir, most of the perpetrators of such heinous acts are young 

teachers and they should also be taught life skills. When they are in class, for example, 

they should be taught not to look at the girls in the faces or sensitive areas if they are 

“weak.” They should be taught to look above their heads. I am saying this because I have 

been a teacher for over 21 years, both in secondary schools and at the university level. I, 

therefore, know that there are some people who are very “weak” and they cannot dare 

look at the faces and the backs of girls without being excited. Therefore, such teachers 

should be taught life skills. Sen. Wako said there are many but I can tell you that such 

teachers are very few. I have taught for all those years without admiring a girl. 

 Thirdly, Mr. Deputy Speaker, Sir, parents need to take good care of their children. 

Sen. Pareno talked about poverty as a factor leading to pregnancies. For example, if you 

do not give your child enough pocket money, she will get it from men, boda boda riders 

and people working in hotels who have a lot of experience in this. Some parents are also 

perpetrators because they wonder why their children aged 12, 13, or 15 years ask for 

pocket money from them. They, therefore, ask their children to look for pocket money 

elsewhere. Parents, therefore, also have a lot to do with these early pregnancies. If you do 

not have the money, try to talk to your children so that they understand that you may lack 

money, but if you take good care of yourself--- 

 The Deputy Speaker (Sen. (Prof.) Kindiki): Your time is up.  

Proceed, Sen. Cherargei; you have the Floor. 

 Sen. Cherargei: Thank you, Mr. Deputy Speaker, Sir. From the outset, I thank 

Sen. Khaniri for bringing this Statement. It is sad that instead of discussing the future of 

our children, we are discussing what is bringing down the success we want. 

 For the past decade, the girl-child has received a lot of attention. As we discuss 

early teenage pregnancies, which normally affect girls, we should also look into issues 

affecting the boy-child, because they are the perpetrators. Therefore, we need to also give 

special attention to them. This generation glorifies “sponsors”, “women eaters”, 

“sponsoresses” and many others--- 

 The Deputy Speaker (Sen. (Prof.) Kindiki): Who are those? 

 Sen. Cherargei: I think Justice Wakiaga was very clear, that there are versions of 

“slay queens”--- 

 The Deputy Speaker (Sen. (Prof.) Kindiki): We are not aware of what the good 

judge said. You are using a lot of terminology that we may not be familiar with. 

 Sen. Cherargei: Sugar daddies have been glorified. The social media stresses on 

sex. When you watch news at 9.00 p.m., most of the commercial advertisements by 

television stations have sexual connotations, yet at that time, most of our children watch 
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television. We should also look for ways of restricting the use of internet and social 

media. 

 Mr. Deputy Speaker, Sir, we should also make amendments to the Sexual 

Offences Act. I have heard someone propose castrating the perpetrators; but I would like 

to tell them that all reproductive organs are not productive. 

 Mr. Deputy Speaker, Sir, I agree with that we need a legislative and policy 

framework. We also need to train our security agencies on how to handle some of the 

cases so that our girls can have another opportunity to go back to school so that they 

realise their full potential. However, let us not forget the boy-child. Some of us are 

officials of boy-child organisations in this country, and we should try to protect their 

interests and ensure that our children are safe. 

 Thank you, Mr. Deputy Speaker, Sir. 

 The Deputy Speaker (Sen. (Prof.) Kindiki): Next is the Senator for Kitui County. 

Sen. Wambua, you have three minutes. 

 Sen. Wambua: Mr. Deputy Speaker, Sir, having listened to contributions from 

my colleagues, we are all grappling with the push and pull factors regarding this alarming 

situation in our country. We are wondering whether it is our failure in parenting or 

whether it is our teachers who are failing us. We are also wondering whether it is the law 

enforcement officers who are not doing their job, or whether it is the Churches, Mosques 

and other places of worship. From the outset, this is a matter that calls for a candid 

national conversation.  

Mr. Deputy Speaker, Sir, as I thank my colleague from Vihiga County for 

bringing this Statement, I also want to urge him to consider pushing for the establishment 

of the Senate Select Committee to deal with this issue precisely. This because I am not 

convinced that the Ministry of Education has what it takes to deal with this matter and 

bring it to a close.  

There is so much rot in that Ministry that impunity is at its highest levels. For 

example, I received a call today from a student in a private institution registered and 

validated by the Ministry, where the Principal and the Director have collected 

examination fees for the Kenya National Examinations Council (KNEC) from 150 

students. However, the students went to do their examinations but they told they had not 

been registered.  

Mr. Deputy Speaker Sir, on this issue of teenage pregnancies, Kitui County has a 

14 per cent prevalence rate according to statistics given by Sen. Khaniri. When this 

matter was reported, I also received information about Ministry officials who were 

talking to journalists, telling them not to spill the beans. They were asking the journalists 

not to say these things in public for fear that they will put the county in bad light. This is 

a call to action. It is only in Kenya where you will have one person from one school 

impregnating 11 pupils and he walks around scot-free.  

I want to say--- 

The Deputy Speaker (Sen. (Prof.) Kindiki): Sen. Wambua, your time is up. 

Sen. Sakaja: Mr. Deputy Speaker, Sir, this matter might possibly be referred to 

my Committee. Therefore, I will make my remarks brief.  

First, the ratings we are hearing are making people lose sight of this issue. Our 

counties are not competing on this matter. Even if it was a matter of only one county, we 
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should have the same kind of outrage. It is not about whether your county has a 40 per 

cent or a 20 per cent prevalence rate; it is a moral problem in our county.  

Mr. Deputy Speaker, Sir, I agree on the first dimension, where Members are 

saying that older men are preying on these young girls. We must criminalize it and take it 

as seriously as it should be taken. We must ensure that any such person who snatches out 

the future of a child gets the highest kind of punishment.  

Mr. Deputy Speaker, Sir, there is an element that we are not looking at. Many 

young girls who are getting pregnant are being impregnated by their peers. What is 

wrong with our society? What kind of county accepts such numbers? The rapists, the 

older men and the sponsors must be dealt with. What happened to our value system in 

this country?  

Mr. Deputy Speaker Sir, so many times one will go to establishments of 

recreation and you find even colleagues are there. But just because it is a bouncing castle, 

you think you can go and get alcohol in the same venue where children play. Children are 

exposed to so much indecency at such a young age. Just a few weeks ago I was at an 

establishment that I will not name along Limuru Road; it is a very big place that you all 

know. I gave them seven days to comply, because they have a bar that masquerades as a 

balling alley. You will find young, unaccompanied children and teenagers being dropped 

by their parents there, and the 14 and 15 year-olds are going in for the alcohol. I told 

them ‘if you do not comply within seven days, we will shut down this place.’ 

Mr. Deputy Speaker, Sir, that is the level that we, as a country, have come down 

to. We are exposing our children to so much rot and decay at such a young age and we 

must deal with it. When you see the society grappling with such issues, it means that the 

voice and the place of men has been diminished. If you look at the kind of discussions we 

have been having over the past few years, when you talk about prevention against 

domestic violence – I hope that my male colleagues are listening to me – we say that is a 

‘women’s’ issue’ and we are not in the House. When we talk about issues of gender 

equity, we say that is a ‘women’s’ issue’ we are not involved.  

The biggest voices we are hearing on this matter of teenage pregnancy right now 

is that of women, and I am glad that it is Sen. Khaniri who has raised it  here. When will 

we realize our spiritual role in society to protect, guide and show the way to cover a 

generation and society? It is that absence that has led our young girls not being affirmed 

by their fathers such that a boda boda man can tell them they are beautiful because you 

have never told your daughter she is beautiful. She does not know that you are her first 

love.  

Mr. Deputy Speaker, Sir, the place of male parenting in society cannot be 

overstated. That is why today, if you go online, because our young girls they lack esteem, 

they have to take photos showing their behinds on Instagram. That is why there is an 

epidemic of slay queens. We must--- 

The Deputy Speaker (Sen. (Prof.) Kindiki): Your time is up, Sen. Sakaja. I will, 

however, give you one minute to conclude.  

Sen. Sakaja: Thank you, Mr. Deputy Speaker, Sir. I am passionate because I am 

a parent. We see the number of young girls who also send us messages as legislators from 

well off to do families. However, they just want affection. Therefore, let us look at all the 

dimensions, including the criminal element of it.  
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We should also look at why we have lost such values in our schools such that 

those young teenagers, both boys and girls, think it is okay for them to engage in sex 

recklessly. As Sen. Kilonzo Jnr said, it is not just the incidence; it is how many of them 

are doing it. The percentages we have are those of the teenagers who have been caught by 

pregnancy; however, it is a bigger number.  

The Deputy Speaker (Sen. (Prof.) Kindiki): Order, hon. Senators, I see the table 

of requests is still fairly full. Unfortunately, we have overshot our time. As you are 

aware, the Statement Hour should not proceed for more than one hour. We are now going 

past the one hour mark. Fortunately, we shall end it there. This is not the end of the 

debate and there will be another opportunity to vent on it, if need be.  

Hon. Senators, the reason I allowed an overshoot on time is because this is a 

matter of grave national importance, because we are talking about the future of our 

children and that of our nation. Sen. Sakaja, among other speakers, have captured the 

matter as graphically as it ought to have been captured. Therefore, I will exercise my 

discretion under Standing Order 47. As you are aware, this Statement was brought under 

Standing Order 47(3), which says:-  

“The Speaker may, where appropriate, refer a Statement made 

under paragraph (1) to the relevant Committee for consideration.” 

Hon. Senators, having determined that this is a serious matter appropriate for 

reference to the relevant Committee, I rule that the matter, as raised in this Statement, be 

seized by the Committee on Education jointly with the Senate Committee on Labour and 

Senate Social Welfare. I further direct that when the Committees finish their work, they 

should report, not only to the Senator, but also to the House. It is so ordered.  

The Statements by Sen. Mwaruma are deferred. 

 

CSR PROJECTS AND PROGRAMMES UNDER SGR 

 

DIVISION OF MINING REVENUE IN TAITA TAVETA 

 

(Statements deferred) 

 

Hon. Senators, I will also make adjustments to the remaining items on the Order 

Paper, pursuant to Standing Order 40 as follows: Orders No. 11, 12 and 13 have been 

deferred. 

 

COMMITTEE OF THE WHOLE 

 

THE RETIREMENT BENEFITS (DEPUTY PRESIDENT AND DESIGNATED STATE 

OFFICERS) (AMENDMENT) BILL (SENATE BILLS NO.2 OF 2018) 

 

THE COUNTY GOVERNMENTS (AMENDMENT)  

BILL (SENATE BILLS NO.13 OF 2018 

 

THE CARE AND PROTECTION OF OLDER MEMBERS OF SOCIETY BILL 

 (SENATE BILLS NO.17 OF 2018) 
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(Committee of the Whole deferred) 

 

The Deputy Speaker (Sen. (Prof.) Kindiki): Hon. Senators, we shall proceed to 

canvass the agenda appearing under Order No.14.  

Next Order. 

 

BILL 

 

Second Reading 

 

THE LAND VALUE INDEX LAWS (AMENDMENT) BILL  

(NATIONAL ASSEMBLY BILLS NO.3 OF 2018) 

 

(Sen. Murkomen on 13.11.2018) 

 

(Resumption of Debate interrupted on 13.11.2018) 

 

 The Deputy Speaker (Sen. (Prof.) Kindiki): Sen. Mutula Kilonzo Jnr. was 

seconding the last time the House adjourned. You have up to seven minutes to conclude 

your seconding remarks.  

 Sen. Mutula Kilonzo Jnr.: Mr. Deputy Speaker, Sir, would you mind if I request 

for an extra five minutes? 

 The Deputy Speaker (Sen. (Prof.) Kindiki): It is granted; you now have a total of 

12 minutes. 

 Sen. Mutula Kilonzo Jnr.: Thank you, Mr. Deputy Speaker, Sir. While 

seconding this Bill, I was at Clause 7. I must now confess that after reading this Bill, at 

the first instance I was under the impression that, in fact, we were amending a law. 

Fortunately, I have read the draft report of the Committee on Land, Environment and 

Natural Resources and I realized that we do not have a land value law. This proposal 

attempts to introduce a land value index and to that extent, I am aware that the title to the 

Bill will change so that it conforms to the law.  

Mr. Deputy Speaker, Sir, Sen. Murkomen mentioned Clause 13 and two other 

clauses where it appears that the proposers of this Bill are attempting to stifle the court in 

terms of the orders it can issue before land is acquired. I have seen a draft report, which 

states that the Committee on Land, Environment and Natural Resources will amend 

Clause 13 so that the power of the court in hearing appeals on matters of compensation 

cannot be restricted by legislation. This is because they have power under the 

Constitution.  

Similarly, under Clause 16, they attempt to amend the law. We must say clearly 

that it is not feasible that land can be acquired and possession taken by the Government 

before compensation is done. Compulsory acquisition is not the same thing as chasing 

people from their land. The word ‘compulsory’ means that the Government needs that 

land for public purposes and makes it compulsory that, that person will leave their land. 

To suggest that people should leave their land before they are compensated is not 

constitutional. 
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Mr. Deputy Speaker, Sir, under Part VIIIA, I have a problem with the Land 

Acquisition Tribunal. It is a good proposal to have the Tribunal to listen to appeals from 

the Commission, but the composition is wrong. The composition of one person appointed 

from the Judicial Service Commission (JSC) is ambiguous. This is because the JSC 

would either forward a magistrate or a judge, but not just any person. It does not seem to 

qualify who that person is, which is wrong.  

Even worse, the Attorney-General is the advisor of commissions and the 

Government. If we have a tribunal that will listen to appeals from the Commission, why 

would the Attorney-General have a representative in the tribunal? That is a contradiction. 

The Attorney-General cannot sit or have a representative in a matter where there would 

be a conflict of interest where the national Government is acquiring land. I hope that the 

Committee will amend this Clause so that the tribunal can be properly constituted.  

I have not seen the report on what the Committee intended to deal with this issue. 

However, it is a problem to have a tribunal that is composed of people who would ideally 

be jurists and professionals who are appointed by the Cabinet Secretary (CS). I was 

hoping that there would be something different; and that it would not be an Executive-

laden body. The tribunal cannot be an extension of the Executive. By virtue of the work 

and the acquisition of land, it would be listening to appeals against acquisition by the 

national Government. Therefore, the jurisdiction of the tribunal should be amended such 

that they should subscribe to an oath and be allowed to make rules. Therefore, Clause 13 

should be amended.  

The proposed Section 133C(8) says- 

“The Tribunal may, in matters relating to compulsory acquisition of land, 

hear and determine a complaint before it arising under Articles 23(2) and 47(3) of 

the Constitution, using the framework set out under the Fair Administrative 

Action Act or any other law.” 

This Tribunal cannot hear matters that are ideally subscribed to be heard by a court. 

Therefore, this article is wrongly placed in this proposal. 

 Mr. Deputy Speaker, Sir, in the appeals under proposed Section 133, I would 

propose that the tribunal has a right of review of orders that have been issue specifically 

by the Commission itself. Similarly Clause 19, where the law is amended in Section 157 

of the Land Act to punish people who disclose information, is also not clear. Who is this 

public officer who comes across information on acquisition of land and divulges it? This 

Clause needs to be amended so that it is very clear. Is it officials of a particular Ministry 

or of the National Land Commission (NLC) that have divulged that information? How do 

you conduct that hearing and discover that they have divulged that information? Is it an 

official secret or what is it? It should be very clear.  

 The last one is the proposed Section 23, which is also not clear when it says:  

“Internal displacement of persons resulting from a lawful compulsory 

acquisition of land subject to prompt payment in full, of just compensation to the 

persons shall not, for purposes of this Act, constitute arbitrary displacement.” 

There is something wrong about that sentence. The intention of Article 40 of the 

Constitution was not to cause displacement of any person. In order to have Article 40, 

which guarantees the right to land, no person should leave their land until they have been 

paid in full. The suggestion is that a person should be compensated a year later. In 

Tharaka-Nithi, for example, you are telling an old woman, “Go away and wait for a year. 
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The Government will pay you. Leave your land and forget your houses.” When did we 

get to such a situation?  

If the Government is acquiring land, the first portion and budget should be for the 

acquisition of land. Let us not blame Kenyans that their land has not been titled since 

1963; they have not done testamentary disposition since 1963 and transmission of their 

titles since 1963. Let the Government get organised. When the Government decides to 

acquire land in Thwake for purposes of a dam, those people must leave peacefully. When 

the Government takes over the land, there should be no complaints. 

Mr. Deputy Speaker, Sir, I have said here that I have people in Manooni Dam 

who were moved from their land to create a dam and relocated to a place called Nguu, in 

Kibwezi. When they got there, they found people waiting for them with bows and arrows. 

They went back but could not reacquire their land; and they have not been paid since 

1984. We cannot go there. I understand that the Government needs to have projects and it 

is stressed because people are now turning this into a scheme for making money. 

However, that does not mean that we violate the rights of Kenyans.  

The people we are talking about are very ordinary Kenyans with an eighth or a 

quarter of an acre. We are not talking about people who have 100,000 or 200,000 acres. 

In most cases, those people who have large tracts of land do not have a problem. They are 

paid quickly and they have valuation. Let us make it possible for county governments to 

assist Kenyans where land is being acquired to have independent valuers.  

It is suggested here that valuation will be done between the national Government 

and the county government. The Committee on Land, Environment and Natural 

Resources says that it will be extremely bureaucratic. However, let us give value to 

Kenyans who have been trained as valuers. People have taken their children to school to 

become valuers. Those people should be given an opportunity to have independent 

valuation, so that there is a competing valuation.  

This is so that where the NLC grants an award lower that what an independent 

value has given to an ordinary Kenyan, then it becomes an appeal at the Lands Appeal 

Tribunal. That is why the valuers under the Valuers Board sit there to determine who 

gave the correct value between the NLC, the Government valuer and the independent 

valuer. We cannot restrict this to the Government, because it naturally wants to pay less. 

Mr. Deputy Speaker, Sir, I disagree with the idea that when people are 

transacting, since they can transact land on a willing-buyer, willing-seller basis; it could 

be Kshs100,000 where the value is Kshs5 million or Kshs1 million where value is 

Kshs100,000. We must move to a place where every portion of land in this country – 

whether in Marsabit, Makueni or Lamu – has a value that can be determined.  

It does not make sense that when the Government is acquiring land for the Lamu 

Port and South Sudan-Ethiopia Corridor (LAPSSET) Project, where an acre is Kshs1.2 

million, while when it is acquired for purposes of Thwake Dam, it is Kshs200,000 per 

acre. Similarly, it does not make sense when the Government is acquiring land for 

purposes of the dam in Elgeyo/Marakwet, the value of land is Kshs300,000 per acre; 

while acquiring the same for the Kenya Electricity Transmission Company Limited 

(KETRACO) in Makueni, the value of land per acre there is Kshs350,000. When did we 

get to a place where value of land is so varied? 

 Mr. Deputy Speaker, Sir, I believe that the speculators of this country have made 

it impossible for the Government to acquire land by making sure that an acre of land in 
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Runda and Karen is so much money, yet land along Athi River is less. That disparity will 

have to be done away with when we do a proper land value index. It will then be clear 

that when one acquires land in Mlolongo, an acre is Kshs1 million and KshsX in 

Mombasa. We will then get rid of the speculators who get information from Government 

circles. When they learn that the Government is planning to do LAPSSET, they go there 

and acquire land and value it at Kshs1.5 million per acre, and that is why we have a 

dispute in Lamu. 

  Mr. Deputy Speaker, Sir, with those few remarks I beg to second with those 

objections and limitations. We can move to a place where it becomes easy to acquire land 

for public purposes. 

 The Deputy Speaker (Sen. (Prof.) Kindiki): Thank you, Sen. Mutula Kilonzo 

Jnr. As you second with some of the highlights you have pointed out, you may want to---  

I am just providing some legal propositions on what perhaps you and the Committee may 

want to look at. The parameters for acquisition of land under international law and in 

Article 40 of our Constitution must be met. One, acquisition is for public interest or 

public purposes as opposed to private ones. Secondly, we must ensure that there is full 

compensation. Thirdly, the compensation must be prior, not after. That is an international 

legal requirement. Fourthly, it must be reasonable or adequate. Fifthly, there must be 

consultation or public participation in the process; and, finally, there must be access to a 

court of law for redress. 

Those are some of the things that you or the Committee may want to look at. 

 

(Question proposed) 

 

Sen. Cheruiyot: Thank you, Mr. Deputy Speaker, Sir. I was almost complaining 

once again, but I will not. This afternoon has formed a very interesting sitting for me, 

because my good friend, Sen. Mutula Kilonzo Jnr. always tells me that I am a very big 

man in Parliament. However, this afternoon, the Majority leader has reminded me that 

while I might be big in Parliament, I am a very small man inside the Chamber, especially 

the way he has rearranged the Order Paper and shelved my desire to introduce some 

amendments. 

The Deputy Speaker (Sen. (Prof.) Kindiki): What is your point? 

Sen. Cheruiyot: Mr. Deputy Speaker, Sir, I was ready this afternoon to move 

certain amendments to a Bill that I am sponsoring--- 

The Deputy Speaker (Sen. (Prof.) Kindiki): What happened? 

Sen. Cheruiyot: The Majority Party Whip walked to me and told me they had 

decided to consider my issue at another time--- 

The Deputy Speaker (Sen. (Prof.) Kindiki): Order! The Whip has no role in 

deciding anything. 

Sen. Cheruiyot: I am reporting verbatim what she told me; that the powers that 

be had decided. I was therefore, reminded that I am a mere mortal--- 

The Deputy Speaker (Sen. (Prof.) Kindiki): Senator, you are out of order. Please, 

contribute to the debate on this Order. 

Sen. Cheruiyot: Thank you, Mr. Deputy Speaker, Sir. Nonetheless, I want to 

contribute to this very important Bill. It is a matter that we, as a House of Parliament, 

need to quickly dispense of, because it forms a very interesting proposal from the 
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Government about various projects that are being undertaken and the challenges they 

continue to experience, especially as they roll out projects. It is timely and important for 

us to consider the Land Value Index Bill.  

Mr. Deputy Speaker, Sir, I have had discussions about it outside Parliament about 

how important and crucial it is to us, as a country. This is, especially now, during this 

phase when huge infrastructural developments are being carried within the Republic of 

Kenya and the challenges that the Government to continues to face. It is with that history 

in mind that there is this proposal to amend various sections of the Land Registration Act. 

Mr. Deputy Speaker, Sir, we need to be told, even after the passage of this law, 

how much we lost as a country in terms of monies that were paid as compensation for 

land along the route that the Standard Gauge Railway (SGR) took from Mombasa, and 

even now as it proceeds to Malaba. Reports vary from what we read from blogs and 

media spaces that chances are that Kenyans have paid five to ten times of what was 

ideally the value of that land.  

If we had this law in place at that time and had the NLC lived up to the true spirit 

and letter of our Constitution; of being a proper adjudicator of the value of land in our 

country, then Kenyans would not have paid the astronomical figures that we did for the 

SGR. It is part of the reason why we continue to complain to date. Nonetheless, because 

this law has come, I believe it will be useful going forward as we carry out other projects. 

Mr. Deputy Speaker, Sir, I want to share a few of my concerns and parts of the 

Bill that I agree with. I generally agree with the thinking and many of the proposals and 

recommendations. I can see a lot of sense and the mischief that the Government is trying 

to cure by making this proposal.  

However, Mr. Deputy Speaker, Sir, some of the amendments that are being 

proposed are not clear in my mind. For example, when the Bill wants to amend the Land 

Act and restricts courts from issuing orders against the forfeiture of land leased or 

licensed from the Government, where a tenant or licensee has initially defaulted in paying 

rents and the land is required for public use.  

Under international law, the reason we give the judiciary the place of pride and 

prominence in our Constitution is that we recognize that at any given time, there will be 

moments where there will be disputes between either the public or Republic versus 

certain sections of the society. If we now legislate and say that there are things which the 

courts of law cannot issue directives on, it is not very clear to me if we are doing the right 

thing. 

 I say this with my mind more tuned towards the downtrodden other than the 

Government. I know that the Government is trying to protect itself by saying that on 

many occasions when they have tried to acquire land, people rush to courts and they get 

all sorts of orders. But my question is; what about the poor little fellow down in Kericho, 

who may feel at some particular time, that the Government has infringed on their rights 

and their land is being taken?  

Mr. Deputy Speaker, Sir, the SGR will be passing by our County. What will 

happen if some of the people who will be affected by this will feel that, for one reason or 

the other, they have not been properly compensated? Are we saying that through an Act 

of Parliament, those people will have no measure of seeking redress in court? When the 

Committee gets to look at this, they can address the mischief that the Government is 

trying to cure without exposing the population to what will be the vagaries of 
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Government that keeps on coming and going. You may have a sober leader right now, 

but what about 10, 15 or 20 years down the line, where you might have a dictator in 

office who has no regards to human rights and that kind of thing? That will be dangerous.  

 Mr. Deputy Speaker, Sir, the Bill also wants to amend the Land Act by proposing 

that when a notice has been issued by NLC in initiating a compulsory acquisition and 

making of an order of land registrar, it will restrict dealings in the affected land. The issue 

of the NLC requires a whole discussion. It is something that goes down to the very fabric 

of our society, as the people of Kenya. When we passed the new Constitution, there was 

great discussion on what the NLC was going to achieve. History and the leaders who 

have been there longer than some of us will tell us that there was justification for having 

the NLC, and this is because of the things that had happened.  

However, what has happened between 2010 and 2018 as we speak? The damage 

that the NLC has done in this country far outweighs the good that was intended for them. 

It is unfortunate and it speaks to us, as a society. Many times people have said that one 

cannot legislate good character and morals. There is no greater testament to that than 

when you look at the NLC and the kind of dealings being done by them. I saw the 

Cabinet Secretary (CS) for the Ministry of Water and Irrigation speaking the other day 

about the challenges that they are having when they try to compensate people, like in the 

case of Thwake Dam, which Sen. Mutula Kilonzo Jnr. was talking about; and the 

Karemeno Dam in Kiambu.  

According to the valuation by the Ministry of Lands and Physical Planning, the 

compensation is something close to Kshs600 million. However, the letter of credit that 

has been given by the NLC totals up to almost Kshs1.8 billion, which is three times the 

value. Of course, we are not fools and we are not children. We know where all this 

money is headed to. It is unfortunate that NLC has sunk to this low level.  

Mr. Deputy Speaker, Sir, it was our thinking and our imagination, as a people, 

that we shall finally have men and women of great character and quality in these offices. 

We hoped that they would be able to adjudicate on these matters in a free and fair way so 

as to ensure that the Government gets value for money for the sake of the citizens of the 

country. We also expected that the person who is being moved out of the parcel of land 

will also get to be compensated properly. Sadly, the things that are happening are all 

known to us. It began with the SGR and it is now moving to these dams. The same things 

continue to happen even in our county governments.  

Mr. Deputy Speaker, Sir, while going through this Bill, it occurred to me that we 

are struggling to find the people with the right mettle for these positions. That is when I 

thought of us recommending religious leaders for these posts during the referendum, if 

we are to have it. I also thought of people who are voted into office, although I am not 

sure about that proposition. It is a struggle to get people who will do the right thing.  

 Mr. Deputy Speaker, Sir, an interesting thing being proposed in the Bill, which I 

support 100 per cent, is that it will now not be a must that you get money for land that 

you are being moved from. We all know that we are in a largely patriarchal society. 

When you listen to the stories of what has happened to families that got the taste of 

money from land, you will learn that families have been broken down because the men 

disappeared with the money and left their wives and children on the streets begging.  

This has happened in areas where there was compensation for either the SGR or 

any other project that the Government was doing. If many of these street families were to 
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tell you the truth, you will realize that after they gave the bank details, the man of the 

family relocated to Mombasa and married a young wife. Therefore, it is good that there is 

now a provision for exchange of land for land or land for Government Bonds.  

Mr. Deputy Speaker, Sir, one of the reasons as to why Kenyans keep idle parcels 

of land is because it is a form of saving; therefore, one buys land for speculation. If the 

Government knocks on their door and they says that ‘we want to carry out a project in 

this particular area’, they do not have to give them money, because money is tempting. 

They can give the individuals Government bonds, which is what is being proposed here.  

That is a well thought out idea, which also includes the provision of exchanging 

land for land. With that, the family can sit and say that ‘we know our father, he is not the 

best of friends with money; if you put it in his hand, and chances are that we will be 

homeless the following week’. They can then request to be relocated to another place and 

be given a similar acreage of land. This is an extremely important provision that we need 

to uphold. 

 The Bill also amends the Land Act to remove the stipulation that the NLC only 

takes possession for compulsorily acquired land after paying compensation to the owner 

of the land. I was almost convinced to agree with them, but changed my mind after 

listening to the direction that you, the Deputy Speaker, gave a few minutes ago. You said 

that it is a provision of international law that before you relocate people, they must have 

been compensated. The truth of the matter is that I had not thought of it that way. 

There are people who put a lot of barriers on the way as the Government tries to 

implement some of these projects. Therefore, that is the mischief that was being cured 

here. One can move so long as they have a letter of credit. What we may need to add on 

is what the Government can give to the people who are being shifted, which will be 

equivalent to the value of money, in a situation where the Government does not have the 

resources to pay for the land at that particular time.  

In that case, they can give you a letter of credit and that kind of thing. We should 

not leave it open. I see a lot of sense on what is being persuaded and what we are being 

told. If we make it legal for the Government to just show up the following morning and 

tell you, ‘please get out of this land we want to do something’, we will be opening a very 

dangerous path that I do not think we need to consider.  

Mr. Deputy Speaker, Sir, The doctrine of separation of powers with regards to the 

Legislature versus the Judiciary is something that we have discussed here quite a number 

of times before. We will be put to a lot of test with regards to this provision, where we 

want to restrict courts from issuing orders or stopping development of land which has 

been formally taken by the NLC through compulsory acquisition and where funds have 

not been committed. Unfortunately for this, I agree with this Bill. I have always asked the 

reason as to why we are always told that a matter is sub judice. Parliament is constituted 

of representatives of the members of the public from the entire Republic.  

The 67 Senators gathered here represent the 45 million Kenyans across the 

country. Therefore, who is this that can sit somewhere and purport to have more powers 

than the institution of Parliament? We know that Article 1 of the Constitution states that 

power belongs to the people and they can exercise it directly or indirectly, through their 

representatives, and these are the people that sit in this House. Therefore, I have never 

agreed with many of our friends in the legal circles who always say that we must respect 

the sanctity of the courts and that kind of argument. 
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I agree with this provision that if we pass this particular law as it is, we have done 

it for the interest of the people of Kenya. Therefore, nobody should challenge it 

elsewhere and say that courts should determine. The courts can have their place on 

particular matters but on issues like this where we have spoken firmly, it should be left to 

rest at that. 

Mr. Deputy Speaker, Sir, I have a challenge with the composition of the land 

acquisition tribunal. Who is the representative for counties? All the land that we are 

discussing that is being bought here and there is happening in our counties. 

Unfortunately, The National Assembly never saw through it. Therefore, I request the 

Committee that will look through this to consider adding at least one or two nominees 

nominated by the Council of Governors (CoGs).  

We will need to domesticate some of these laws that we are making nationally at 

our county assemblies. For example, if the County Government of Homa Bay wants to do 

a particular project and they need to move masses, some of the laws that they need to 

make have to be domesticated at their county assembly. Therefore, it will be good for 

knowledge transfer and skill acquisition for us to include representatives of county 

governments in this tribunal. 

Mr. Deputy Speaker, Sir, finally, the proposed fine for members of the tribunal 

who commit the offence of revealing--- the typical Kenyan habit where people coalesce 

around a bar in the evening and leak out information that the Government is about to buy 

land in a particular place; the fine for this is Kshs5 million or an imprisonment of three 

years or both. 

Mr. Deputy Speaker, Sir, many times when we make laws, we put the fine 

together with the jail term. May be, those who are more established in this matters can 

advise us whether it is a must for us to always put the cash bail when it comes to offences 

like this. This is because we have realized in the past that one of the things that the 

corrupt and crooked of the society fear is the incarceration bit. As it is, anybody can pay. 

When some of these corrupt people leak this information, they will be paid hundreds of 

millions. Therefore, if you fine them Kshs5 million, it is just a slap on the wrist.  

Therefore, I propose that if it is possible, let it be a direct jail term. The minute a 

person is convicted, they proceed to serve their jail term. There is no need for us to put 

this fine of Kshs5 million. If it was put as a provision, will the heir of SUMSUNG serve a 

jail term in South Korea for the corruption charges that she is facing? If money was an 

option, she could have easily bought her way out. Therefore, we need to think about this. 

Mr. Deputy Speaker, Sir, I support this Bill because it seeks to consolidate land 

which should belong to the people of Kenya. I do not how true this is but somebody 

revealed to me the other day that for the title to a piece of land that a person owns, he or 

she only owns up to as far as six inches deep. Anything else beyond that belongs to the 

people of Kenya.  

Therefore, as we pass some of the laws, it is important for us to realize that, in 

future, now that we are doing the geospatial survey of what is owned within our country 

and the deposits that are rumoured to be running to trillions of shillings, when  the 

Government wants to finally set up either a mineral processing industry, those who either 

fraudulently or correctly obtained the licences of these particular deposits will know that 

they can only access up to six inches, anything beyond that belongs to the people of 

Kenya. 



November 14, 2018                            SENATE DEBATES                                       4983 

 
 

(Sen. Murkomen walked in the Chamber) 

 

Mr. Deputy Speaker, Sir, with those many remarks, I support this Bill. I got 

confused because those who had trampled on my rights earlier have just walked in.  

The Deputy Speaker (Sen. (Prof.) Kindiki): Order! Thank you, Sen. Aaron 

Cheruiyot for the very good contribution. Before I give the Floor to the next Speaker, you 

could have misapprehended the remarks I had made when Sen. Mutula Kilonzo Jnr. 

concluded his seconded. I need to quickly clarify that, one, you cannot restrict access to 

justice at all.  

First and foremost, both under national and international law, trying to restrict any 

person from accessing justice is contrary to Article 165(3) (i) (ii) (iii) of the Constitution. 

Two, in matters of prior compensation, it is a requirement of international law which, by 

virtue of our own Constitution Article 2(5) (6), we have to comply with.  

Finally, trying to do a law that challenges its interpretation by courts is also 

unconstitutional. Therefore, those are the parameters that should guide you as you debate 

and think of amendments. However, Sen. Orengo is a much more experienced lawyer 

than I am and a former Minister for Lands--- 

The Senate Majority Leader (Sen. Murkomen): On a point of information, Mr. 

Deputy Speaker, Sir. 

The Deputy Speaker (Sen. (Prof.) Kindiki): Senate Majority Leader, whom are 

you informing or you are on a point of order? 

The Senate Majority Leader (Sen. Murkomen): Mr. Deputy Speaker, Sir, I want 

to inform Sen. Cheruiyot in line with supporting what you have said. 

The Deputy Speaker (Sen. (Prof.) Kindiki): Sen. Cheruiyot has finished his 

contribution. However, I will indulge you for a second to make your point. 

The Senate Majority Leader (Sen. Murkomen): Mr. Deputy Speaker, Sir, when 

yours truly was moving the Bill, I made it abundantly clear that there are three Sections 

that try to put the constitutional responsibilities of the courts. As a matter of fact, the 

three Sections must be deleted. I want it to go on record, so that no one will sit here 

knowing that there was a lawyer who moved the Bill but was not alive to that fact. 

The Deputy Speaker (Sen. (Prof.) Kindiki): Thank you, Senate Majority Leader. 

That is also a good clarification because we owe it to the people of Kenya regarding the 

kind of laws we pass here collectively as a House. However, as I said, Hon. Senators, 

Sen. Orengo is a much more experienced lawyer than all of us. He is the former Minister 

for Lands. I now give him a chance, as the Senate Minority Leader, to make his 

contribution. 

The Senate Minority Leader (Sen. Orengo): Thank you, Mr. Deputy Speaker, 

Sir, for those remarks. However, if I say anything that is not within your expectation, do 

not punish me for it.  

(Laughter) 

 

Mr. Deputy Speaker, Sir, the intention for this Bill is laudable. When the law was 

being reviewed in trying to consolidate all the land laws in the country within the 

timeframe which was given in the Constitution, it was not possible to do some of the 

things that have emerged since then, but also, specifically, some of the things that this 

Bill intends to do. 
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I am happy that the Senate Majority Leader came in before I spoke because I was 

to ask for a raw copy of the HANSARD to look at his contribution before I say anything. 

However, I am delighted because he has pointed out what would have taken me a long 

time to try and address. Gladly, he has made it clear. Also, the remarks that have come 

from the Chair are of some guidance to some of the things that I would want to talk 

about.  

Mr. Deputy Speaker, Sir, I begin by addressing some of the specific issues that 

arise out of this Bill. I want to make general statements or give a global opinion about 

this Bill. However, I have had the advantage of hearing the speakers that spoke before me 

including the Senator for Kericho. I would have loved to talk about some of the general 

statements that he made but I do not want to repeat. So, I will go to some of the specifics 

before I go to the general statements.  

 I would like the Senate Majority Leader to take note that there are certain things 

that are taken away. If you look at what the Bill desires to achieve by looking at some of 

the specific provisions, you will realise that they have been taken away. That begins with 

Clause 2.  

 The word “prompt” is used in the Constitution. The choice of the word “prompt” 

by the drafters of the Constitution was well considered. They could have used many other 

words that we use in ordinary statute when dealing with time. In regard to property and 

land specifically, they used the word “prompt” in the Constitution. 

 If you look at the definition of the word “prompt” as proposed in this Bill, it takes 

a different meaning. According to Clause 2(i), it means within a reasonable time of the 

taking of possession of the land by the Commission. So, there are two issues in the 

definition. 

 Promptitude will be considered in terms of taking possession. When considering 

whether it is prompt, it will depend on when the National Land Commission (NLC) or the 

Government took possession. To my understanding, promptitude is in relation to the time 

when the notice comes out and when the Government is in a position to take possession 

after making full and adequate or fair compensation. 

 There is also the word “reasonable”. I think it should not be contained in the 

definition Clause because it takes away the meaning in Article 40 of the Constitution. To 

that extent, this part of the Bill is amending what is already contained in the Constitution. 

 

[The Deputy Speaker (Sen. (Prof.) Kindiki) left the Chair] 

 

[The Temporary Speaker (Sen. Pareno) in the Chair] 

 

 As you know, Madam Temporary Speaker, the issue of land is well guarded both 

in the Chapter dealing with land and Article 40 of the Constitution. To that extent, when 

you consider property as part of the rights, we cannot take away what is fully guaranteed 

in the Bill of Rights by a mere definition in legislation. 

 The other thing I have a problem with in terms of Clause 2 that deals with 

interpretation is the meaning of the word “full”. It is stated that:- 

 “Full” in relation to compensation for compulsory acquired land or of wayleaves, 

easements and public rights of way means the restoration of not more than the value of 

the land including improvements thereon and any other matter provided for in this Act.  
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I think this is mischievous because there may be circumstances where “more than 

the value” would be well considered. I oppose this particular definition because if you are 

to base it on Article 40 of the Constitution, then the words “not less than” rather than “not 

more than” would be the most adequate in this particular provision. The aim of Article 40 

is to protect owners of property or land from getting less than the value of the land or 

property that may be compulsorily acquired by the Government. To that effect, Clause 2 

should be looked at again. 

 My colleagues have talked about the issue of removing the jurisdiction of the 

courts and I do not have to repeat that because the powers of the High Court are 

contained in the Constitution. They rise out of protection of fundamental rights and where 

fundamental rights have been violated, no other body, including an inferior tribunal, can 

take away the constitutional powers of the Judiciary in making a determination and 

appropriate orders as contained in the Constitution. What seeks to take away the 

jurisdiction of the court is Clause 3 of the Bill. 

 I hope that beginning with the interpretation clause and Clauses 2 and 3, for 

obvious reasons which have been dealt with by other contributors to this Bill, will not see 

the light of the day in the final product that we will have. 

 When it comes to clauses on criteria for assessing value for compulsorily acquired 

freehold land, we should know that people out there are really suffering because of the 

complicated process of particularly compulsory land acquisition. We have communities 

that have been affected by compulsory acquisition of land. For those who buy land or 

have land for purposes of speculation, there are times they fight in tribunals and courts 

trying to seek rewards in form of compensation. 

 Clause 6 of this Bill will make the process of compulsory land acquisition for 

purposes of the ordinary citizens of this country extremely complicated. In fact, in my 

view, if you look keenly at the proposed amendment to Clause 6 by insertion of a new 

Section 107A of the Act, you will find that those who seek adequate, full and fair 

compensation will be in extremely difficult circumstances because this Bill sets out a full 

multitude of issues that will not be considered or ignored in terms of arriving at the land 

value index. 

 The other thing is that there is no provision for it being updated. You may find 

yourself in dealing with an index that is 10 or 20 years old. For communities living in 

corridors that attract acquisition by the Government in terms of infrastructure such as 

Narok, Kajiado, Taita-Taveta and other counties with huge chunks of territory, if these 

particular portions of the Bill are not reworded, redrafted and made simpler for purposes 

of people getting their share of compensation, it will cause a lot of disruption.         

 Madam Temporary Speaker, I know of a case in Kajiado County where 

communities at the end of the day, had to go to the President. The matter was in court and 

people were fighting in Kajiado and Narok counties over this compulsory land 

acquisition. Part of it was in relation to the Standard Gauge Railway (SGR) and the other 

one with power lines.  

Even with the kind of parameters that the Deputy Speaker was talking about, you 

will find that those were not followed and the World Bank in itself as a provider of some 

of the funds, said that they were not going to give more funds to the project because 

members of the public were not adequately involved. There were also things which were 

done that were not right for the community.  
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  I would ask the Mover of this Bill, particularly because I think he is the one who 

has to pilot this Bill to conclusion, because I support it. However, in terms of Clause 6, it 

is so complicated. If I was a bureaucrat, I could make it possible, for example, for land 

which somebody is claiming Kshs1 million, I can easily bring it down to Kshs50,000. 

That may be an ordinary man living in the village. Somebody who has obtained this land 

for purposes of speculation can fight. Some of them can fight forever and they do not lose 

a thing because they have acquired that land for purposes of speculation.  

Madam Temporary Speaker, imagine those who acquire land from generations of 

communities having acquired this land. It is the only jewel they have as a family and as a 

community and then they are told the value that will finally be adopted or considered 

under Clause 6 of this Act. I can assure you that communities, instead of using this 

procedure, will ask their Member of Parliament to go to State House and talk to the 

President, like the case that I have talked about. Even the courts were unable to resolve 

those issues. I think Clause 6 in its entirety should be looked at. I hope that will be done 

in order to make sure communities do not suffer. 

The other Clause that I have a problem with is Clause 8. Again, it is for matters 

which should be taken into consideration. I will not repeat the arguments that I have 

made in relation to the previous clause, but I think that Clause should also be looked at in 

terms of making it less complicated for those who seek compensation.  

The alternative tools which the distinguished Senator from Kericho County talked 

about are looking for alternative modes of compensation like Government bonds or 

alternative land. That is good enough. However, I think there should be a clause or some 

words to ensure that where there are delays in terms of, let us say, giving people 

alternative land and where it requires movement of people or relocation, where you are 

being offered alternative compensation – be it in equity shares or Government bonds and 

the like – the owner of the land would not suffer irreparably. That should be addressed.  

Madam Temporary Speaker, my learned friend, Sen. Mutula Kilonzo Jnr., dealt 

with matters to do with the Tribunal. The only other thing I should add is that the 

Tribunal as it is, is not---. In a system of courts, they are such that they are not composed 

of judicial officers who are trained. Under this particular Bill, the Tribunal will include 

people who are obviously not trained as judicial officers. For that reason, to have a 

provision like the one that I have seen in that Clause, that there can be no appeal from the 

decision of the Tribunal on a question of fact, I think that was not well thought-out.  

Under the powers of review of the High Court, fact and law, all matters which 

would be available for the cost consideration into whether or not justice was rendered as 

far as the compulsory acquisition is concerned.  

Having dealt with those specific sections, the spirit of this law is good in the sense 

that the definition of land as contained in the Constitution is very different. Although 

Article 60, amongst other principles that are supposed to guide our land policy and the 

most important probably is security of land rights that when you have a land right, it 

should be protected and be inviolable except in circumstances which the Constitution 

gives a basis of interference with ownership of possession.  

Madam Temporary Speaker, there was a new concept of land contained in Article 

61 of the Constitution on classification of land. It says- 

“All land in Kenya belongs to the people of Kenya collectively as a nation, 

as communities and as individuals.” 
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Let me emphasize that this concept of land belonging to Kenyans collectively as a nation, 

was never part of the Constitution which was repealed. I think that is dealing in part with 

the concept of radical ownership of land in terms of the people or the State. To this 

extent, this was dealing with the difficulties in the past or land to be acquired for use for 

building infrastructure, roads and the like.  

You would see in neighbouring jurisdictions like in Ethiopia, Tanzania and many 

other counties, it is much easier for Government to acquire land and at reasonable prices. 

To that extent, then infrastructure ultimately costs less in those countries as compared to 

Kenya.  

 Indeed, if you look at the SGR compared to what they are doing in Tanzania 

where the SGR that is being built is along the same corridor with the central line. So, the 

question of acquisition of land does not arise except in very unique circumstances. In 

Ethiopia, acquisition of land for public use is much easier and much more direct. That has 

made both Ethiopia and Tanzania save a lot of money and resources in carrying out major 

infrastructure developments.  

In fact, I wonder why in Kenya we decide to build our SGR elsewhere rather than 

building it on the original corridor which is owned by the Government by dint of the fact 

that Kenya Railways (KR) is a State corporation. Instead, the Government decided to 

acquire land.  

In doing so, those who conceived of this project and others who are close to them, 

managed to speculate on the route of the new infrastructure. Even in areas where SGR is 

passing through land owned by the Kenya Railways Company, through fraud and 

corruption, some of it was allocated to individuals who were paid a lot of money. 

  Madam Temporary Speaker, at the end of the day, we find that in Kenya, 

carrying out major infrastructural development is not so easy because of the speculation 

and the high cost of land. 

  There are pieces of legislation that relate to statutory bodies, organizations and 

parastatals, for example, the Kenya Railways that make it illegal for some of them to sell 

public land unless they can show that they acquired it subsequently after they were 

established. This rule should be extended to any public body that is in possession of 

public land. If they do not need it, it should go back to the Government or become part of 

the public land. It should be surrendered to the Government or to the counties. This is to 

ensure that land will be available now and in the future. 

  In the National Land Policy (NLP), there was a conception which never came to 

fruition in terms of policy or the law of the land, to have land banks by the Government 

in anticipation of what it requires to do in the future, say 20, 30, 50, or 100 years. 

Government should acquire and maintain land banks ensuring that development can go 

on in a seamless way. However, that has not happened.   

  If one has to address issues of land that we are addressing now and the 

compensation that has been paid before and now in terms of our NLP, the NLC has not 

done what it was supposed to. It was supposed to look into the past and address historical 

land injustices. They were not just supposed to inquire into the past, but to look into and 

correct the current circumstances where there have been land injustices.  

 Madam Temporary Speaker, one would find that in this country some of the 

richest people are those who acquired public land and maintained the pieces for purposes 

of speculation. This is something that we just do not need a policy on, but an assertive 



November 14, 2018                            SENATE DEBATES                                       4988 

 
 

NLC. It is in the interest of the State that what belonged to it is not given out cheaply or 

defrauded of land that the public would want to use for future purposes. A lot of riches in 

this country have emerged from public land. For example, those who own public land 

along the Coast, Rift Valley and Central Kenya.  

  I am now getting a little worried about areas such as Kajiado and Narok where a 

lot of communities might in the end, become landless and squatters on their own land. 

We are trying to create a land conflict in the future. Demographics of Kajiado in the next 

ten years, will change tremendously because the original ownership of the land will be 

completely interfered with. The communities there will become squatters on their own 

land. That is creating a time bomb, if you may ask me. 

  To that extent, we need to go into some of these areas to ensure that some of 

these activities are stopped. This is not just for the sake of those communities, but for 

dealing with the purposes for which this Bill is being brought to this Senate. We should 

not only address land injustice, but we make sure that there is stability in the market for 

people who require land for development and can acquire it in a manner that can make 

them have proper returns. 

  Madam Temporary Speaker, this legislation will require some kind of overhaul. I 

have looked at Clause 2. Looking at the provisions that limit the courts’ jurisdiction in 

granting relief under circumstances where normally they should be available, if this Bill 

is passed in its current form, it will be very oppressive. We can also look at the 

limitations given to appellants who, probably, have not succeeded before the Land 

Disputes Tribunal, provisions that deal with how valuations are undertaken, index 

established and how then the parameters are determined for purposes of compensation, 

need to be relooked afresh. If one looks at this Bill in those broad spheres; if it is passed 

in the current form, it is a very oppressive Bill. 

Madam Temporary Speaker, I would ask the Mover to address those issues at 

Committee stage. Since it was a National Assembly Bill, then that would mean that it has 

a lot of challenges. If we make those amendments, then it means that some kind of 

mediation will be required. 

I will not say that I support or oppose because I cannot support it in the current 

form. I cannot also oppose it because the idea is correct. With the adequate and 

appropriate amendments made, it is a proper Bill for consideration by this Senate. 

I thank you, Madam Temporary Speaker. 

The Temporary Speaker (Sen. Pareno): Let us have, Sen. M Kajwang’. 

Sen. M Kajwang’:  Thank you, Madam Temporary Speaker. It is difficult to 

make a comment on land issues after Sen. Orengo has spoken because he is the architect 

of the legal reforms around land that we enjoy today. 

There are two questions in my mind as I address these proposed amendments to 

the Land Act which, as Sen. Mutula Kilonzo Jnr. pointed out, appear to be 

inappropriately titled as the Land Value Index laws (Amendment) Bill. In effect, we are 

amending the Land Act and I think one other legislation that deals with resettlement of 

displaced persons. Two questions that come to my mind would be: who owns the land? 

There is a very interesting article that asks the question:  “In Kenya, whose land is it 

anyway?” This article done by one eminent scholar says that Kenya’s land reform has 

been land law reform, without really looking at the key issues around distribution, 

injustice and cultural norms that were disrupted by colonialists. 



November 14, 2018                            SENATE DEBATES                                       4989 

 
 

 Before the White men came to this part of the world, we had communal tenure. 

Nowhere was this stronger than in pastoralist communities like the Maasai. Even in my 

community, among the Luo, you would not say that you owned land. Land was held by 

the community. You would exercise something that was close to usufruct because you 

would go out, clear land and put it into productive use. You would only claim land that 

you had put into productive use, unlike what we have today; that you can claim thousands 

of acres of land where animals and other things stay, yet you have not done anything to 

add value to it. 

 Sen. Orengo has addressed the question of who owns the land, because he has 

referred us to Article 61 (1) of the Constitution that clearly states: 

“All land in Kenya belongs to the people of Kenya collectively as a nation, 

as communities and as individuals.” 

To the question of who owns the land, I am convinced that the intention of the 

drafters of the Constitution, when they put in Article 61(1), was that land would be held 

by the State and for use and enjoyment of all Kenyans in an equal manner. Unfortunately, 

the implementation of the intention has not followed suit, because you still find people 

with thousands of acres of land and hear stories of land the size of the former Nyanza 

Province, being held by individuals, while there are those who live as squatters and in 

squalor in various parts of this country.  

Obviously, there is also the question of how much land a man needs. If you have 

100 or 1,000 acres; how much do you need? I like referring to Leo Tolstoy who asked the 

same question and came to the conclusion that it is six feet wide and six feet deep. That 

tells you that, ultimately, we must make use of land and place ownership of land in a 

fashion that benefits not just current elites and bourgeoisie, but the future. 

When Kenya was intending to do the oil pipeline project, which was supposed to 

cut across certain parts of this country and connect to neighbouring countries, it was 

deemed more expensive to lay a pipeline through Kenya because of issues of land 

compensation and complications in land rights in Kenya as opposed to Tanzania. I know 

that Sen. Orengo has talked about this quite significantly. 

Going to the Bill before us, to a great extent, it tries to provide clarity in the 

process of compulsory acquisition of land. One of the reasons I have an interest in this is 

that there will be a Motion that will come up, where my Committee will be tabling its 

report on the compulsory acquisition of land in Nairobi. I do not want to anticipate debate, 

but stick to what is in this particular proposal. 

The process for compulsory acquisition is in Part VIII of the current Land Act. 

This Bill before us attempts to expand especially Section 107. This Bill, first of all, tries 

to expand the definition of ‘prompt, full and just compensation’. However, there is a huge 

contradiction. If we look at ‘prompt’ as an English word, then we would expect that it 

would mean ‘as fast as possible’ or ‘the fastest that is possible.’ However, this Bill defines 

‘prompt,’ but gives it one year. I do not know whether one year can count as promptness 

in any case of commercial nature or compensation.  

It cannot be prompt if communities and persons are deprived of their land for 

Government purposes then we define ‘prompt’ as saying that compensation can be 

rendered in a period not exceeding one year. That is a definition that that Committee on 

Lands, Environment and Natural Resources and this House should look at and reject, so 
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that we have a timeframe that is in line with our common man understanding of the word 

‘prompt.’ 

The second thing that this Amendment Bill tries to do is to say where the 

Government acquires land in a compulsory fashion, the valuation shall be based on a land 

value index developed jointly by the national Government and county governments. 

Madam Temporary Speaker, this is a good idea but it probably needs more 

prescription on how it will come about. I do not know whether there is an up-to-date plan 

value index that has already been developed jointly by these two levels of governments. 

 I am aware that the County Governments’ Act requires every county government 

to come up with a spatial plan, a 10 year-land plan and usage policy which is reviewed 

regularly. We have not done an audit, as the Senate, to find out whether counties have 

complied with that provision and requirement of the County Governments Act. I know 

for sure, there are many counties that still do not have these spatial plans. 

When it comes to issues of land use, properties and rates in our counties, there is a 

valuation roll; which counties use to identify all ratable properties within their 

jurisdiction. When we sit in the County Public Accounts and Investments Committee, to 

challenge governors on rates or own source revenue coming from rates, we realize that 

there is no single county government that has updated it is valuation roll. As a result, they 

are using outdated valuation rolls, which limit their revenue potential on property rates. 

Madam Temporary Speaker, it will then be important that in this Bill, we 

prescribe the manner in which the county governments and the national Government shall 

engage to come up with this land value index. In other words, to what extent should that 

land value index be updated, in what form and manner should it be maintained. 

Madam Temporary Speaker, this Bill also establishes the tribunal. My colleagues 

have expressed their concerns about the tribunal; where I hold a different view from one 

of the speakers who have spoken before me; Sen. Cheruiyot, you cannot aspire to 

represent all the stakeholders in a tribunal because this is not a committee. Therefore, it is 

difficult to say that county governments should be represented in that tribunal. However, 

I believe that this is a matter for further discussion. 

The Land Act already has provisions for the land and environment court that is 

properly established in this Republic to be seized of matters to do with land. This 

tribunal, therefore, will just be one step between the complainant and the land and 

environment court, in the various stages in the judicial process. 

Madam Temporary Speaker, this Bill also attempts to address what happens when 

there are improvements on land. One interesting thing, which this Bill has not talked 

about is; what if the improvements on land have been undertaken by the Government, 

would they then be valued and will the owner of that land be compensated for the 

improvements that he did not contribute to? I say this because I know there are many 

public institutions that have been built on land that has been donated by members of the 

community. Sometimes, members of the community turn round and claim their land 

back, even though there is a public project on it. 

We have seen what happens with the National Government Constituencies 

Development Fund, (NG-CDF). Members of the National Assembly and CDF boards 

implement projects on land when the title to the land has not been sorted out. In this case, 

we have a publicly funded project on private land, for instance, a water project funded by 

the public but on a private land.  
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Madam Temporary Speaker, just yesterday, we were discussing with Nyamira 

County on the Report of the Auditor-General and there were audit queries. Nyamira 

County has sunk boreholes and put up water projects on private land and they have 

signed agreements on paper somewhere there indicating that the owners of those parcels 

of land will receive water for free. What if the owner of the land decides, that it is not the 

proper value for allowing the water project to be on his land? So, if the Government came 

in to acquire the land in a compulsory manner, will it pay for the improvement that it had 

done? I believe that is something important because this Bill attempts to bring that clarity 

and, therefore, needs to be expanded further. 

Again, Madam Temporary Speaker, this Bill attempts to address the issue of 

compensation to persons who do not own land but have stayed on it for a period 

exceeding twelve years. This is referred to as adverse possession. It is a challenge that 

you have been sitting on a piece of land but with no piece of paper to show for the 

ownership, yet you have been there for twelve years and then the Government comes to 

acquire land. You should be compensated and that has been taken care of in this Bill. 

The procedure on compulsory acquisition has been abused and this is not due to 

lack of legislation, but simply because one has decided not to follow the law.  

Madam Temporary Speaker, if you look at Section 107 of the Lands Act as it is 

right now, the procedure is so clear. It states that compulsory acquisition must be initiated 

by a Cabinet Secretary (CS) or a County Executive Committee member (CEC). The 

National Lands Commission (NLC) cannot initiate a process of compulsory acquisition, it 

must be a Cabinet Secretary or a CEC. In fact, the NLC does not have the money, the 

money for compulsory acquisition comes from the acquiring authority. That is why 

sometimes it is very difficult to say that NLC has spent these number of billions in 

compulsory acquisition, because its budget is largely administrative and operational. The 

money for acquisition comes from the acquiring bodies.  

 Madam Temporary Speaker, once the initiation is done, there has to be a gazetted 

notice of intention to acquire, notice of inquiry, survey, award, transfer and surrender. 

With such clear provisions, today, you will hear it reported that Integrity House, the one 

that houses the Ethics and Anti-Corruption Commission (EACC), was acquired in a 

compulsory manner by the NLC at a cost of Kshs1.5 billion.  

However, it is reported that the owners remained unknown. The procedure for 

compulsory acquisition cannot put you in a situation where you buy land where the 

ownership is unknown. When you do the inquiries or notice of intention to acquire, you 

are required to call all persons who have an interest in that land. This process cannot 

happen in an opaque manner, if you decide to follow the law.  

 Madam Temporary Speaker, in Homa Bay County, we have an airstrip that 

requires to be expanded. The airstrip in Homa Bay measures about 1,100 metres, but with 

these measurements, it cannot handle large aircraft that can carry our fish and send them 

directly to New York. It can only handle the 13-seater aircraft. In a conversation with the 

Chief Executive Officer (CEO) of one of the airlines that are flying to Homa Bay, he tells 

me that all we need to do is expand the runway by an additional 500 metres and that will 

allow cargo and bigger planes with tourists to land, who can then go and visit Ruma 

National Park and all the other beautiful blessings that God has given us in the county.  

However, the challenge to that 500 metres expansion, is twofold. First, a budget 

from the Kenya Airports Authority (KPA) has not be forthcoming and the communities 
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living around the airport have demanded that they must be compensated for the land 

because that was their ancestral land. They have settled and buried their loved ones in 

that area. When Kenya Airports Authority (KPA) comes, it makes an offer that at best is 

ridiculous, of Kshs100,000 per acre, whereas in other parts of the country, they are 

offering close to Kshs1 million per acre. The people of Homa Bay County are demanding 

that there has to be some equity and fairness in consideration and compensation. That has 

stalled the expansion of an airport that has got huge potential on the economy of that 

area, if it was to be opened up.  

 Madam Temporary Speaker, when we say that we are going to use a land value 

index, that will make it consistent, predictable and will allow the communities living 

around the airstrip in Homa Bay County to know that if they are to give up their one acre, 

they should be compensated an amount that is fair as compared to those people who are 

being compensated on the Standard Gauge Railway (SGR).  

It is for that reason that I support the intention of this Bill. There are other issues 

that have been raised that could then be corrected as we continue with this Bill. I wish 

that we could also see the report of the Lands, Environment and Natural Resources 

Committee on their consideration of this Bill, so that they can tell us through their expert 

view, what it is that they believe needs to be changed in this Bill.  

As I finalise, why did we establish the NLC? One of the commissions that has 

enjoyed great public confidence and support at its formation was the NLC. Even the 

appointment of the first Chair of the NLC, it took a lot of political stamina to ensure that 

Dr. Swazuri was named the first Chair of the NLC. When he went into office, the people 

who had done shoddy things with land in this country feared that he were going to flush 

them out. People felt that we had finally found a man who was going to implement the 

Ndung’u Report. Finally, we had found a man who would implement the Truth Justice 

and Reconciliation Commission (TJRC) report whether Parliament has adopted it or not.  

 Unfortunately, what we have is far from that expectation. I do not want to enter 

judgment on the conduct of Dr. Swazuri because there are issues in court. However, 

when an institution finds itself in a situation where the Chairman is in court, the Chief 

Executive Officer (CEO) is suspended and there is infighting and factionalism and you 

have to go back to your office through a court order, it means you have fallen short of the 

expectations of the people of this country.  

I will be considering making certain adjustments and additions to this Bill to 

address this particular question, ‘the role of NLC in managing land resources in 

counties.’ A court of law recently ruled that counties cannot grant or dispose of land 

without involving the NLC. However, it was silent on whether counties must involve the 

NLC in acquiring land.  

We have seen in the County Public Accounts and Investment Committee almost 

every county is acquiring land here and there for establishment of stadia, markets and bus 

stages. In many of these cases, the land price is grossly inflated. However, the counties 

do it by following their own procurement laws. If the NLC is not involved at the point of 

acquisition, then it becomes a bit cumbersome for it to be involved only at the point of 

disposal. I hope that as we continue through the Committees Stage, we can put in some 

provisions because this then will go to an amendment of the Lands Act that will provide 

clarity on how and where the NLC comes in when a county wants to buy land.  
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If the NLC was to stick to its objectives and be faithful to its mandate, I would 

have no problem saying that for every county that wants to buy land, the NLC must be 

involved. For custody of those records, there has to be cross-reference to NLC and the 

lands registry. For disposal and grants of lands, the NLC must also be involved. Our job 

as Senate is to find out ways in which we can help and strengthen counties in their roles.  

Finally, in providing my support to this Bill, we, as a country, must be radical. 

Sen. Orengo spoke very softly, but he said very radical things. He referred us to Article 

61 of the Constitution. It says: 

“All land in Kenya belongs to the people of Kenya.” 

I could clearly see he was trying to remind us that this business of individual 

ownership of land and hoarding of land is against the principle of the Constitution. The 

land needs to go back to the people of Kenya. It needs to go back to the communities of 

Kenya. We need to take these lands from private hands in order to allow the State to do 

proper planning.  

We are not talking collectivism or Ujamaa that failed in Tanzania. However, we 

are talking of a much more pragmatic land tenure system that allows the State to carry out 

development and that takes away this limited resource from the hands of the few 

redistributing it to everyone because, at the end of the day, the much land that a man 

needs is six feet wide and six feet deep.  

With those many remarks, I beg to support.  

The Temporary Speaker (Sen. Pareno): Sen Olekina. 

Sen. Olekina: Thank you, Madam Temporary Speaker, for giving me an 

opportunity to comment on this important Bill which I hope and wish that a majority of 

Kenyans are keen to listen to what it is about to do.  

I have not had enough time to look at the amendments that are being proposed but 

I have been able to skim through. From the onset, I have to first of all correct my dear 

brother, the Chairperson of CPIAC, in referring to Article 61 of the Constitution. The 

Constitution is very clear that- 

‘All land in Kenya belongs to the people of Kenya collectively as a nation, 

as communities and as individuals.’ 

I do not think that there is anything wrong with a particular individual owning a 

lot of land. The process of acquiring that particular land is what we need to be discussing 

here.  

I have looked at this Bill and the proposed amendments and some of them worry 

me quite a lot. The intention appears as if it is good but what is questionable is the way of 

making sure that the issue of land is dealt with accordingly. I do not have a problem with 

setting up a tribunal but I have a problem when this Bill tries to clip powers from the land 

court. We have a lot of people in this country who have got land but have not paid rates 

because of the economic challenges. Sometimes, it is very difficult for one to even pay 

for their fuel. We might have someone who probably has a lot of land that was 

bequeathed to him by his grandfather or his forefather and all of a sudden he cannot pay 

the rates. This Bill is proposing in Clause 4 that:- 

‘Despite subsection (3), if the land is required for a public purpose, the 

court may not grant relief against forfeiture even if the licensee makes good the 

default.’ 
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 How many people default in paying their loans? How many people make good of 

that? If you take away the powers of the court to give people relief, then where are we 

going? I think that it is important that when we compulsorily acquire land for the good of 

the public, we first of all consider the rights of the owner of that land. Article 40 of the 

Constitution is very clear that everybody has a right to own property and every person 

has a right either individually or in association with others to acquire and own property. 

 If I acquire land and I own it, this Bill is saying that the value of that land should 

remain stagnant in two years’ time and if the Government wants to acquire that land to 

develop something huge that will incidentally increase the value of that land, that should 

not be considered. I do not think that Kenyans are listening.  

It is a high time that I remind Kenyans that it is imperative that they read the text. 

When the Committee on Lands, Environment and Natural Resources was holding public 

hearing of these amendments, those halls should have been flooded by Kenyans reading 

the text because if they do not, they will be holding demonstrations tomorrow, which will 

not help them.  

The Constitution is very clear that when the Government intends to acquire land 

compulsorily, compensation should be done immediately. Where do you expect people to 

go and live if you say that they will be paid within 12 months or within a reasonable time 

of the taking of possession of the land by the commission?  Or what happens when they 

have a written undertaking indicating the appointment dates not being more than one year 

from the date of the undertaking when compensation is to be made. That is wrong. If you 

want to acquire my piece of land and make it public and put up a road, then compensate 

me promptly. This is why Kenyans should read the text, contribute and help us to 

understand their needs because we could rush when we are.  

Madam Temporary Speaker, earlier today, I was listening to the Majority Leader 

in The National Assembly on YouTube castigating the Senate for delaying Bills. I want 

to correct him that we are not delaying the Bills, we are reading the texts. We want to 

understand the changes that they want to bring in that will affect the future generations.  

Madam Temporary Speaker, about three weeks ago, a gentleman from Narok 

called me and told me that his house is being demolished to pave way for the Standard 

Gauge Railway (SGR). He was told that the land will be acquired forcefully and he will 

be given Kshs1 million to look for somewhere else. That gentleman used to work in the 

Mara Serena Safari Lodge in Narok and built a house worth Kshs20 million. However, he 

is now being told that he will be compensated within 12 months. Where is he expected to 

live? He has raised his children to live and expect certain things which he should 

rightfully provide for them. However, all of a sudden, their lives have changed.  

Madam Temporary Speaker, therefore, we need to think about the future 

generations. Any law that we draft and amend, we must do so knowing that we are 

bequeathing everything to the future generation. It should not only take care of our own 

immediate interests. I love development and I have no problem with it. However, let us 

develop while informing the public why it is important to acquire the land.  

Madam Temporary Speaker, I am concerned about the delays. I sit in the 

Committee on Energy and in most cases, this country is losing a lot of money particularly 

on the Lake Turkana Wind Power Project because of issues of compensation.  

Today, I spoke to a young lady who also raised concerns that she has been told 

that they will be compensated. However, it is funny that every time the valuation of the 
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land is done, the value never goes up, it keeps going down. Who will protect the land 

owners?  

People in Kajiado and Narok are still waiting to be compensated for the SGR 

land. The people in Turkana have caused the entire public to lose over a billion shilling a 

month because of the Kenya Electricity Transmission Company Limited (KETRACO) 

line 5 which is not completed. However, we can only bring the balance if we consult 

widely, engage the people and show them the need as to why we must compulsorily 

acquire their land but also promptly and immediately pay them. 

Madam Temporary Speaker, if you look at Clause 6, it requires that the Land Act 

be amended by insertion of a new Section 107A to No.6 of 2012 on criteria for assessing 

value for compulsorily acquired freehold land.  One of the things that concerns me the 

most is that when you read the Clause it says that the following issues will not be taken 

into consideration, one, in the event a person has acquired land and made some 

improvements in it, it should be made within two years prior to the date of publication in 

the gazette of the notice of the intention to acquire the land unless it is proved that the 

improvement was not made bona fide and not in contemplation of proceedings for the 

acquisition of the land.  

When I buy land, the value does not remain the same because I may improve it. It 

is wrong to state that the improvement cannot be considered within two years. We should 

encourage people to buy land and hope that the value will go up. If they choose to sell it 

and go somewhere else, they should not be punished for that. 

 One thing I like about the Bill is that it will make it difficult for those who work 

in different Government Departments to leak out information to people who may just 

want to make a quick buck, or speculators if you like, from acquiring land and selling it 

to make more money. 

In my view, the Mover should consider increasing the penalty because 

Kshs500,000 or three months imprisonment or both is very lenient. If someone informs 

me that a new city will be built by the Government then I rush to buy land there and the 

next day the Government wants to buy the land and I sell it and make over Kshs1 billion, 

what is Kshs500,000? The penalty ought to be increased so that it makes it difficult for 

people to take advantage of communities like the Maasai. 

 There are many people who bought land along the road to Suswa from Kimuka. 

There are those who bought land in Duka Moja going all the way along the Standard 

Gauge Railway (SGR). Today, in Suswa Town where most lands do not have title deeds, 

where one acre used to be at about Kshs70,000, with Kshs5 million, you cannot get a plot 

because of the SGR. Since some people leaked out the information, many people came 

from the neighbouring counties and bought a lot of land. Now, they are the ones to be 

compensated because of the construction of the SGR. That Mover should consider 

increasing the penalty. 

 One of the key issues that ought to be changed is the powers that the Tribunal will 

have. I believe in the separation of powers of the Judiciary, Parliament and the Executive. 

When you take powers that have been given by the Constitution to the courts and give 

them to a tribunal---  

 There is a further amendment to Clause 18 in the proposed new Section 133A 

which provides as follows- 

“Clause 18 of the Bill be amended- 
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(a) in the proposed new section 133A  

(i) by deleting sub-section (1) and substituting therefor the 

following new sub-section—  

(1) There is established a Tribunal to be known as the Land Acquisition 

Tribunal which shall consist of five persons appointed by the Cabinet 

Secretary through a notice in the Gazette.  

(ii) by inserting the following new sub-section immediately after 

sub-section (1)  

(1A) The members of the Tribunal shall consist of—  

(a) one person appointed from among three persons nominated by 

the Judicial Service Commission, who shall serve as the Chairperson;  

(b) two persons appointed from among five persons nominated by 

the Valuers Registration Board;  

(c) one person appointed from among three persons nominated by 

the Surveyors Registration Board; and  

(d) one person appointed from among two persons nominated by 

the Attorney-General.” 

 You are bringing in people who do not have a lot of legal background to protect 

innocent Kenyans. Take, for example, a case of a young Maasai woman whose husband 

died and has not even gone through the succession process to be able to have the 

instruments of ownership of the peace of land, and you take away the powers of a court to 

hear the matter in regard to any dispute relating to that land and give to a Tribunal. In that 

Tribunal, you have put in valuers and people who are interested in commercial activities 

rather than the rights of those individuals. It is completely in violation of human rights.  

Madam Temporary Speaker, the Mover needs to consider giving the Tribunal 

certain powers, but the original jurisdiction must always fall within the courts. The courts 

currently have original and appellant jurisdictions to hear and determine all disputes 

relating to public, private and community land, and contracts. If you take this power 

away---  

(The Amber light went on) 

 

Madam Temporary Speaker, I thought I still had more time? 

 

(The Temporary Speaker (Sen. Pareno) spoke off record) 

 

Madam Temporary Speaker, I still have more time. I beg the Mover to defer the 

reply to another date because it is important for Kenyans to--- This is a Bill that we 

should not rush. 

 The Temporary Speaker (Sen. Pareno): Hon. Senator, you have up to 6.29 p.m.; 

that is just about three minutes to go. 

 Sen. Olekina: Madam Temporary Speaker, you took one of my minutes. Issues of 

land are very emotive. I am worried that we might be trying to rush through this Bill and 

not give people enough time to really interrogate. I would recommend that the Mover of 

this Bill sits down maybe even in a Kamukunji, so that we can go through it clause by 

clause; just to ensure that we do not do something today which will cause more pain. 



November 14, 2018                            SENATE DEBATES                                       4997 

 
 

There are so many Maasais out there who do not have title deeds to their land, because 

they are either in a group ranch or do not know the process of getting title deeds.  

 This Bill sort of considers them all of them as squatters and says that they will be 

considered as people who have lived in the area for an undisrupted period of 12 years. If 

that section is there, it has to be clear. Land in Narok County is more expensive than it 

used to be, but there are parts where the people who live there do not even understand or 

know the value of that land. There are parts of Narok and Kajiado counties where 

speculators buy land for Kshs40,000. I am not a violent person, but yesterday I nearly 

punched someone when he told me that he wanted to buy my car, so that he could go and 

exchange it with 20 acres of land in Maasai land. We are so gullible. In our cultures we 

value things that do not have any meaning. It is because we do not have that knowledge.  

 For this Bill to support the communities and not create more poor people in this 

country, it is important that we---  

 

(The red light was switched on) 

 

 Madam Temporary Speaker, is there no more time for me, please? 

 The Temporary Speaker (Sen. Pareno): Your time is up, please.  

 There are no other requests. I, therefore, now call upon the Mover to respond. 

Looking at the time, I will extend the Sitting by two minutes to allow you to reply.  

 The Senate Majority Leader (Sen. Murkomen): Thank you, Madam Temporary 

Speaker. First of all, I thank all the Senators for their good contributions. There is already 

concession from me on the question of the delimitation of the courts in so far as the three 

sections are concerned, and whether or not you can legislate to say that no one should go 

to court. That is impossible. We must delete those sections.  

 Secondly, I want to inform the House that establishment of tribunals is for the 

reasons of making delivery of justice simple, timely and expeditious. Most of the 

tribunals across the country are composed of persons who are non-lawyers although they 

are headed by lawyers. All of them are managed from the Judiciary and not the Executive 

because they were all moved there for purposes of expeditious dispensation of justice and 

proper management. 

   I also want to inform the House that the formation of a tribunal does not take 

away the constitutional duties of the courts but make it easier for them because after the 

tribunal has made decisions, one can then go to court. In most cases, tribunals help to 

dispense justice expeditiously because they are composed of experts that are otherwise 

not found in courts but would have been brought to court as expert witnesses. 

  I also want to inform the House that this is not a new Bill but just amendments to 

the existing Land Act. Members must read various sections which apply to leasehold, 

freehold, community land and traditional land held by communities like where I come 

from. They should now also read where I heard the Senator of Narok County talking 

about cases of squatters which is a response to the question of adverse possession. 

 Madam Temporary, Speaker With those many remarks, I beg to reply. I request 

the Speaker as per Standing Order No.61(3) to postpone the putting of the question to 

another date. 
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 The Temporary Speaker (Sen. Pareno): Hon. Senators, this being a matter that 

affects counties, it is therefore, going to proceed for Division on Tuesday, noting that 

tomorrow is a day for Motions. 

 

(Putting of the question on the Bill deferred) 

 

ADJOURNMENT 

 

The Temporary Speaker (Sen. Pareno): Hon. Senators, it is now 6.32 p.m.; time 

to adjourn the business of the House. The Senate, therefore, stands adjourned to 

Thursday, 15th November, 2018, at 2.30 p.m. 

 

The Senate rose at 6.32 p.m. 

 

 


